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PHYSICIAN  OWNERSHIP/REFERRAL 
ARRANGEMENTS 


THURSDAY,  OCTOBER  17,  1991 

House  of  Representatives, 
Committee  on  Ways  and  Means, 

Subcommittee  on  Health, 
AND  Subcommittee  on  Oversight, 

Washington,  B.C. 
The  subcommittees  met,  pursuant  to  notice,  at  10:20  a.m.,  in 
room  1100,  Longworth  House  Office  Building,  Hon.  Fortney  Pete 
Stark  (chairman  of  the  Subcommittee  on  Health)  and  Hon.  J.J. 
Pickle  (chairman  of  the  Subcommittee  on  Oversight)  presiding. 
[Press  releases  announcing  the  hearing  follow:] 
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FOR  IMMEDIATE  RELEASE  PRESS  RELEASE  #19 

FRIDAY,   AUGUST  16,    1991  SUBCOMMITTEE  ON  HEALTH 

COMMITTEE  ON  WAYS  AND  MEANS 
U.S.   HOUSE  OF  REPRESENTATIVES 
1114  LONGWORTH  HOUSE  OFFICE  BLDG. 
WASHINGTON,   D.C.  20515 
TELEPHONE:    (202)  225-7785 


THE  HONORABLE  PETE  STARK   (D.,    CALIF.),  CHAIRMAN, 
SUBCOMMITTEE  ON  HEALTH, 
AND 

THE  HONORABLE  J.   J.   PICKLE   (D. ,   TEX.),  CHAIRMAN, 
SUBCOMMITTEE  ON  OVERSIGHT, 
COMMITTEE  ON  WAYS  AND  MEANS,   U.S.   HOUSE  OF  REPRESENTATIVES, 
ANNOUNCE  A  HEARING  ON 
PHYSICIAN  OWNERSHIP /REFERRAL  ARRANGEMENTS 


The  Honorable  Pete  Stark  (D. ,  Calif.),  Chairman,  Subcommittee  on 
Health,   and  the  Honorable  J.  J.  Pickle   (D. ,  Tex.),  Chairman, 
Subcommittee  on  Oversight,  Committee  on  Ways  and  Means,  U.S.  House  of 
Representatives,  announced  today  that  the  Subcommittees  will  hold  a 
joint  hearing  on  physician  ownership/referral  arrangements.  The 
hearing  will  be  held  on  Monday,  September  16,   1991,  beginning  at 
1:00  p.m.,  in  room  B-318  Rayburn  House  Office  Building. 

The  hearing  will  include  testimony  from  the  authors  of  the  study 
conducted  by  the  Florida  Health  Care  Cost  Containment  Board,  as  well 
as  from  providers  adversely  affected  by  physician  ownership/referral 
arrangements.     Proponents  of  such  arrangements  have  also  been  invited 
to  present  testimony.     The  hearing  will  focus  on  the  effect  of  these 
arrangements  on  access  to,  and  utilization  of,  health  services  and  on 
the  effectiveness  of  current  laws  in  preventing  abusive  arrangements. 

Oral  testimony  will  be  heard  from  invited  witnesses  only. 
However,  any  individual  or  organization  may  submit  a  written 
statement  for  consideration  by  the  Subcommittee  and  for  inclusion  in 
the  printed  record  of  the  hearing. 

BACKGROUNP 

The  Social  Security  Amendments  of  1972  established  penalties  for 
any  person  furnishing  Medicare  or  Medicaid  services  who  solicited, 
offered,  or  received  any  kickbacks  or  bribes  related  to  the  provision 
of  those  services  or  rebate  of  any  fee  or  charge  for  referrals  of 
business  payable  under  Medicare  or  Medicaid. 

The  Medicare  and  Medicaid  Anti-Fraud  and  Abuse  Amendments  of 
1977  established  criminal  penalties  for  soliciting,  receiving, 
offering,  or  giving,  directly  or  indirectly,  any  remuneration 
(including  kickbacks,  bribes,  or  rebates)   in  return  for  referrals  of 
a  health  care  item  or  service  payable  under  Medicare  or  Medicaid. 

The  Medicare  and  Medicaid  Patient  and  Program  Protection  Act  of 
1987  authorized  the  Inspector  General  of  the  U.S.  Department  of 
Health  and  Human  Services  to  impose  civil  monetary  penalties  and  to 
exclude  from  Federal  health  care  programs  persons  who  violated  the 
anti-kickback  statute.     The  1987  law  also  required  the  Inspector 
General  to  issue  the  so-called  "safe  harbor  regulations,"  which 
identify  practices  which  will  not  be  treated  as  violations  of  the 
anti-kickback  law.     These  regulations  were  issued  on  July  29,  1991. 

Congress  took  further  action  on  ownership/referral  arrangements 
in  1989.  In  that  year,  the  Inspector  General  issued  a  report  in  May 
titled,  "Financial  Arrangements  Between  Physicians  and  Health  Care 
Businesses."  The  report  found  that  patients  of  referring  physicians 
who  own  or  invest  in  independent  clinical  laboratories  received  4  5 
percent  more  clinical  laboratory  services  than  all  Medicare  patients 
in  general. 

(MORE) 
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The  Inspector  General's  findings  were  similar  to  those  of  a 
study  conducted  by  the  U.S.  General  Accounting  Office  (GAO)  and 
reported  to  the  Subcommittee  in  testimony  on  June  1,  1989. 

Enacted  as  part  of  the  Omnibus  Budget  Reconciliation  Act  of  1989 
(OBRA  '89),  section  1877  of  the  Social  Security  Act  bans,  with 
certain  specified  exceptions,  referrals  to  clinical  laboratories  with 
which  the  referring  physician  has  a  financial  relationship. 

The  legislation  also  required  the  Health  Care  Financing 
Administration  (HCFA)  to  collect  information  comparing  utilization  of 
services  by  entities  in  which  a  referring  physician  has  a  financial 
interest  with  the  utilization  of  such  services  by  other  entities. 
HCFA  is  currently  preparing  to  survey  physicians  in  ten  states  in 
order  to  respond  to  this  requirement.    A  GAO  study  is  also  required 
by  OBRA  '89  and  will  be  completed  once  the  survey  data  are  collected 
by  HCFA. 

In  1989,  the  Florida  legislature  directed  the  Florida  Health 
Care  Cost  Containment  Board  to  conduct  a  study  of  ownership  or 
compensation  arrangements  between  persons  and  facilities  providing 
health  care.     The  study  was  conducted  by  researchers  at  Florida  State 
University  under  contract  to  the  Board.     Volume  II  of  the  study, 
released  in  draft  August  9,   1991,  analyzes  the  prevalence,   scope,  and 
nature  of  joint  ventures  among  health  care  providers. 


DETAILS  FOR  SUBMISSION  OF  WRITTEN  COMMENTS! 

Those  who  wish  to  file  a  written  statement  for  the  printed 
record  of  the  hearing  must  submit  six  (6)  copies  by  the  close  of 
business  on  Monday,  September  30,   1991,  to  Robert  J.  Leonard,  Chief 
Counsel  and  Staff  Director,  Committee  on  Ways  and  Means,  U.S.  House 
of  Representatives,  1102  Longworth  House  Office  Building,  Washington, 
D.C.  20515.    An  additional  supply  of  statements  may  be  furnished  for 
distribution  to  the  press  and  public  if  supplied  to  the  Subcommittee 
office,  1114  Longworth  House  Office  Building,  before  the  hearing 
begins. 


FORMATTING  REQOIREMEMTS : 

Each  statement  presented  for  printing  to  the  Committee  by  u  witness,  any  written  statement  or  exhibit  submitted 
for  the  printed  record  or  any  written  comments  in  response  to  a  request  for  written  comments  must  conform  to  the 
guidelines  listed  below.  Any  statement  or  exhibit  not  in  compliance  with  these  guidelines  will  not  be  printed,  but  will  be 
maintained  in  the  Committee  files  for  review  and  use  by  the  Committee 

1.  All  statements  and  any  accompanying  exhibits  for  printing  must  be  typed  in  single  space  on  legal-size  paper  and 
may  not  exceed  a  total  of  10  pages. 

2.  Copies  of  whole  documents  submitted  as  exhibit  materia)  will  not  be  accepted  for  printing  Irsteid,  exhibit 
mar»r|»)  should  b;  rcf^rcriced  nMoied  oi  paraphrased.  All  exhibit  material  not  meeting  these  specifications 
will  be  maintained  in  the  Committee  files  for  review  and  use  by  the  Committee. 

3.  Statements  must  contain  the  name  and  capacity  in  which  the  witness  will  appear  or,  for  written  comments,  the 
name  and  capacity  of  the  person  submitting  the  statement,  as  well  as  any  clients  or  persons,  or  any 
organization  for  whom  the  witness  appears  or  for  whom  the  statement  is  submitted. 

4.  A  supplemental  sheet  must  accompany  each  statement  listing  the  name,  full  address,  a  telephone  number  where 
the  witness  or  the  designated  representative  may  be  reached  and  a  topical  outline  or  summary  of  the  comments 
and  recommendations  in  the  full  statement.   This  supplemental  sheet  will  not  be  included  in  the  printed  record. 

The  above  restrictions  and  limitations  apply  only  to  material  being  submitted  for  printing.  Statements  and  exhibits 
or  supplementary  material  submitted  solely  for  distribution  to  the  Members,  the  press  and  the  public  during  the  course  of 
a  public  hearing  may  be  submitted  in  other  forms. 
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*   *   *  NOTICE  —  CHANGE  IN  SCHEDULE  *   *  * 


FOR  IMMEDIATE  RELEASE 
THURSDAY,    SEPTEMBER  12,  1991 


PRESS  RELEASE  #19-REVISED 
SUBCOMMITTEE  ON  HEALTH 
COMMITTEE  ON  WAYS  AND  MEANS 
U.S.   HOUSE  OF  REPRESENTATIVES 
1114  LONGWORTH  HOUSE  OFFICE  BLDG. 
WASHINGTON,   D.C.  20515 
TELEPHONE:    (202)  225-7785 


THE  HONORABLE  PETE  STARK   (D.,   CALIF.),  CHAIRMAN, 

SUBCOMMITTEE  ON  HEALTH,  AND 
THE  HONORABLE  J.   J.   PICKLE   (D. ,   TEX.),  CHAIRMAN, 
SUBCOMMITTEE  ON  OVERSIGHT, 
COMMITTEE  ON  WAYS  AND  MEANS,   U.S.   HOUSE  OF  REPRESENTATIVES, 
ANNOUNCE  POSTPONEMENT  OF  THE  HEARING  ON  PHYSICIAN 
OWNERSHIP/REFERRAL  ARRANGEMENTS 


The  Honorable  Pete  Stark  (D. ,  Calif.),  Chairman, 
Subcommittee  on  Health,  and  the  Honorable  J.  J.  Pickle 
(D. ,  Tex.),  Chairman,  Subcommittee  on  Oversight,  Committee  on 
Ways  and  Means,  U.S.  House  of  Representatives,  announced  today 
that  the  joint  hearing  on  physician  ownership/referral 
arrangements,  scheduled  for  Monday,  September  16,  1991,  has  been 
postponed.     The  hearing  will  be  rescheduled  and  a  press  release 
issued  with  the  new  date  and  time. 


*  *  *  *  * 
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FOR  IMMEDIATE  RELEASE 
WEDNESDAY,    SEPTEMBER  18,  1991 


PRESS  RELEASE  #21 
SUBCOMMITTEE  ON  HEALTH 
COMMITTEE  ON  WAYS  AND  MEANS 
U.S.   HOUSE  OF  REPRESENTATIVES 
1114  LONGWORTH  HOUSE  OFFICE  BLDG . 
WASHINGTON,    D.C.  20515 
TELEPHONE:    (202)  225-7785 


THE  HONORABLE  PETE  STARK   (D. ,   CALIF.),  CHAIRMAN, 

SUBCOMMITTEE  ON  HEALTH,  AND 
THE  HONORABLE  J.   J.   PICKLE   (D.,   TEX.),  CHAIPJ4AN, 
SUBCOMMITTEE  ON  OVERSIGHT, 
COMMITTEE  ON  WAYS  AND  MEANS,   U.S.   HOUSE  OF  REPRESENTATIVES, 
ANNOUNCE  THE  RESCHEDULING  OF  THE  HEARING  ON  PHYSICIAN 
OWNERSHIP/REFERRAL  ARRANGEMENTS 


The  Honorable  Pete  Stark  (D.,  Calif.),  Chairman, 
Subcommittee  on  Health,  and  the  Honorable  J.  J,  Pickle 
(D.,  Tex.),  Chair^aan,  Subcommittee  on  Oversight,  Committee  on 
Ways  and  Means,  L. S.  House  of  Representatives,  announced  today 
that  the  joint  hearing  on  physician  ownership/referral 
arrangements,  originally  scheduled  for  Monday,  September  16, 
1991,  has  been  rescheduled  for  Thursday/  October  17,  1991, 
beginning  at  10:00  a.m.,  in  the  main  Committee  hearing  room, 
1100  Longvorth  House  Office  Building. 

DETAILS  FOR  SUBMISSION  OF  WRITTEN  COMMENTS; 

Those  who  wish  to  file  a  written  statement  for  the  printed 
record  of  the  hearing  must  submit  six  (6)  copies  by  the  close  of 
business  on  Thursday,  October  31,   1991,  to  Robert  J.  Leonard, 
Chief  Counsel  and  Staff  Director,  Committee  on  Ways  and  Means, 
U.S.  House  of  Representatives,   1102  Longworth  House  Office 
Building,  Washington,  D.C.  20515.     An  additional  supply  of 
statements  may  be  furnished  for  distribution  to  the  press  and 
public  if  supplied  to  the  Subcommittee  office,  1114  Longworth 
House  Office  Building,  before  the  hearing  begins. 

All  other  details  for  the  hearing  remain  the  same.  (See 
press  releases  #19  and  #19-Revised,  dated  Friday,  August  16,  and 
Thursday,  September  12,  1991.) 


*  *  ^  *  * 
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Chairman  Stark.  The  hearing  will  come  to  order. 

Today,  the  Subcommittee  on  Health  and  the  Subcommittee  on 
Oversight  of  the  Committee  on  Ways  and  Means  will  jointly  hear 
testimony  regarding  issues  relating  to  physician  ownership/ referral 
arrangements. 

This  is  an  issue  with  which  our  committee  has  been  grappling  for 
some  time.  In  the  Omnibus  Budget  Reconciliation  Act  of  1989, 
based  on  data  reported  by  the  Inspector  General  of  the  Department 
of  Health  and  Human  Services  and  the  General  Accounting  Office, 
the  Congress  banned  Medicare  referrals  to  clinical  laboratories 
with  which  a  referring  physician  has  a  financial  relationship.  That 
law  goes  into  effect  January  1,  1992. 

At  the  time  we  wrote  the  law,  it  was  decided  to  focus  on  clinical 
laboratories,  or,  if  you  will,  ignore  the  other  physician-owned  facili- 
ties, because  reports  before  us  clearly  supported  the  contention 
that  ownership  by  referring  physicians  led  to  significantly  higher 
use  of  laboratory  services  and  greatly  higher  costs  to  Medicare. 

Unfortunately,  at  that  time  similar  data  on  other  services  were 
not  available  to  the  committee. 

Since  then,  several  studies  were  started  to  analyze  the  impact  of 
referral  arrangements  on  utilization  and  on  costs  to  Medicare  and 
to  the  health  care  system  at  large.  Today,  we  will  hear  the  results 
of  one  such  study  conducted  by  the  Florida  Health  Care  Cost  Con- 
tainment Board. 

Not  surprisingly,  the  Florida  study  will  support  our  conten- 
tions— physician  ownership/referral  arrangements  cost  all  of  us 
money. 

Studies  have  shown  that  as  many  as  25  percent  of  the  procedures 
provided  to  patients  in  this  country  are  not  needed.  Unfortunately, 
one  of  the  reasons  some  physicians  perform  unnecessary  proce- 
dures is  that  they  earn  a  hig:her  profit  as  a  result.  This  is  particu- 
larly true  in  the  case  of  physicians  who  invest  in  facilities  to  which 
they  can  refer  patients  for  specialty  care,  and  I  used  the  word 
''invest"  advisedly,  because  these  investments  generally  do  not 
follow  any  normal  definition  of  investment. 

The  issue  comes  down  to  one  major  point,  and  that  is  whether  or 
not  you  believe  that  turning  a  physician's  decision  to  refer  a  pa- 
tient into  a  marketable  commodity  is  good  medicine,  good  econom- 
ics, and  good  government.  In  this  case,  the  Chair  does  not. 

Physician  ownership /referral  arrangements  represent  an  explod- 
ing virus  which  ultimately  will  erode  the  trust  that  patients  have 
traditionally  placed  in  their  physicians.  The  sad  thing  is  that  we 
are  quickly  getting  to  the  point  where  each  of  us  is  going  to  have  to 
wonder  if  we  are  getting  a  service  because  we  need  it,  or  because  it 
would  increase  our  physician's  dividend  check. 

In  the  end,  this  issue  will  be  decided  by  the  analysis  which  is  cur- 
rently under  way.  I  predict  each  of  these  studies  will  demonstrate 
that  physician  ownership/referral  arrangements  drive  up  utiliza- 
tion and  the  cost  of  health  care. 

I  continue  to  believe  that  all  referrals  to  a  facility  by  physicians 
with  an  ownership  interest  should  be  banned,  and  I  look  forward  to 
working  toward  that  goal  with  my  colleagues. 

I  would  like  at  this  point  to  review  for  my  colleagues  and  our 
guests  the  genesis  of  the  original  law.  This  Subcommittee  on 
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Health  has  never  been  legislatively  concerned  with  ethics  nor, 
indeed,  with  the  quality  of  medical  care,  at  least  insofar  as  it  ought 
to  be  determined  by  the  professional  groups  and  licensing  boards. 

There  was  a  law  in  1976,  which  is  still  on  the  books,  which  says 
that  it  is  a  $50,000  fine  or  5  years  in  the  Federal  penitentiary  if  a 
physician  takes  a  referral  fee,  directly  or  indirectly,  for  referring 
directly  or  indirectly  any  patient  to  another  service  or  facility  or 
provider  in  Medicare.  This  is  not  illegal  if  it  is  not  a  Medicare  pa- 
tient. It  is  a  matter  of  indifference  to  the  Chair  what  the  ethics  of 
this  practice  are  or  are  not.  It  is  the  law. 

Most  of  the  joint  ventures  which  have  come  to  the  attention  of 
this  committee  would  not  pass  the  sniff  test  as  being  a  legitimate 
investment  venture.  They  are  plainly  and  simply,  to  anyone  who 
can  read  or  count  to  10  with  their  shoes  and  socks  on,  a  way  to 
funnel  referral  fees  or  split  fees  for  procedures. 

There  is  no  economic  necessity,  because  the  equipment  is  readily 
available  under  normal  financing  channels,  and  in  most  of  these 
ventures  the  physician  investor  is  denied  the  opportunity  or  forbid- 
den to  participate  in  the  business  or  professional  side  of  the  ven- 
ture, so  you  cannot  say  they  have  any  more  control.  These  ven- 
tures are  simply  a  way  around  the  1976  law. 

I  have  suggested  to  organized  medicine  representatives  that  if  we 
do  not  intend  to  obey  this  law  and  if  lawyers  and  accountants  keep 
dreaming  up  schemes  around  it,  then  perhaps  we  ought  to  repeal 
the  1976  law,  at  which  point  it  would  be  up  to  the  Physician  Pay- 
ment Review  Commission  to  institutionalize  fee  splitting  and  refer- 
rals. Then  let  us  put  it  on  the  table  and  let  the  physicians  decide 
which  percentage  of  which  radiologist's  fee  will  be  shared  by  the 
pediatrician  or  the  general  practitioner  or  the  internist,  and  we 
will  let  PhysPRC  and  HCFA  and  ultimately  Congress  review  the 
fees  and  set  them.  That  would  have  no  objection  from  the  Chair, 
and  we  would,  therefore,  be  able  to  control  the  costs,  which  is  the 
ultimate  issue  that  we  have  here,  and  physicians  could  determine 
on  a  resource  based  relative  value  scale  who  ought  to  share  in 
these  fees. 

That  seems  to  me  to  be  the  opposite  of  what  the  1976  law  in- 
tends, but  it  would  work  effectively  and  satisfy  the  legislative  re- 
sponsibility that  is  set  in  this  committee.  I  want  to  say  that,  be- 
cause you  will  hear  a  lot  of  testimony  today  about  ethics,  competi- 
tiveness, and  free  enterprise,  and  I  will  stipulate  to  the  importance 
of  all  of  those  things. 

But  the  issue  I  am  concerned  with  is  how  do  these  various  ven- 
tures conform  to  the  197 6  law,  and,  in  fact,  when  that  law  is  violat- 
ed, does  it  harm  the  taxpayers  or  the  patients?  I  am  sorry  for  that 
little  extra  interjection,  but  I  wanted  to  set  the  record  straight  in- 
sofar as  the  Health  Subcommittee's  interest  in  this. 

The  other  major  legislative  leader  who  has  a  vital  interest  in  this 
issue  is  my  distinguished  colleague  from  Texas,  Mr.  Pickle,  who 
chairs  the  Subcommittee  on  Oversight,  whose  responsibility  is  to 
make  sure  that,  once  we  pass  these  complicated  dreaded  laws,  that 
we  see  that  they  are  enforced  and  carried  out,  and  I  am  honored  to 
recognize  the  distinguished  gentleman  from  Texas. 

Chairman  Pickle.  Well,  I  thank  you,  Mr.  Chairman. 
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The  Oversight  Subcommittee  is  pleased  to  join  with  you  in  this 
joint  hearing  today.  I  might  say  at  the  beginning  that  I  approach 
the  subject  with  a  slightly  different  view  than  the  distinguished 
chairman  from  California  does,  but  we  share  the  same  general  con- 
cern about  overutilization. 

During  the  101st  Congress,  the  Subcommittees  on  Health  and 
Oversight  held  two  hearings  on  issues  relating  to  physician  "self- 
referrals."  The  term  ''self-referral"  is  used  to  describe  the  referral 
by  a  physician  of  a  patient,  for  testing  or  treatment,  to  an  ancillary 
health  care  facility  outside  the  physician's  office  and  independent 
of  his  own  practice,  but  in  which  the  physician  has  a  financial  in- 
terest. 

In  my  view,  there  is  nothing  wrong  with  self-referral  per  se.  It 
takes  place  all  the  time.  Lawyers  refer  clients  to  title  companies 
that  they  own,  or  to  lobbying  firms  in  which  they  hold  an  interest. 
Businessmen  routinely  refer  people  to  firms  that  they  own. 

In  the  context  of  medicine,  however,  self-referrals  give  rise  to 
concern,  because  of  the  potential  influence  that  they  may  exert  on 
physicians'  judgment  in  ordering  tests  or  therapy.  The  concern, 
then,  is  not  entirely  one  of  ownership,  but,  rather,  of  the  possible 
overutilization  of  ancillary  medical  services. 

In  a  day  and  age  of  skyrocketing  medical  costs,  the  Federal  Gov- 
ernment cannot  afford  to  be  spending  Medicare  and  Medicaid 
money  for  procedures  that  are  not  necessary.  On  the  other  hand,  I 
have  been  reluctant  to  single  out  the  medical  profession  and  deny 
them  the  opportunity  to  make  investments  in  facilities.  It  seems 
logical  for  any  professional  to  invest  in  a  business  venture  about 
which,  by  training  and  experience,  he  has  acquired  some  degree  of 
knowledge  and  expertise. 

Before  we  consider  denying  doctors  the  opportunity  to  devote 
their  resources  to  investments  they  believe  are  most  prudent,  I 
want  to  be  positive  that  self-referrals  pose  a  substantial  risk  of 
abuse  that  cannot  be  deterred  in  any  other  way.  I  am  concerned 
that  many  ancillary  services  might  not  be  available  if  physicians 
were  not  allowed  to  invest  in  them.  On  the  other  hand,  I  do  not 
think — and  this  especially  pertains  to  doctors — that  they  should  be 
reaping  undue  profits  from  unnecessary  medical  tests. 

So,  today's  hearing  will  focus  primarily  on  a  study  by  the  State 
of  Florida  Health  Care  Cost  Containment  Board  on  the  impact  on 
access,  utilization,  costs,  charges,  and  quality  of  health  care  serv- 
ices of  ''joint  ventures."  This  is  a  broad  report,  of  broad  scope,  ad- 
dressing a  wide  variety  and  types  of  medical  facilities. 

It  is  the  first  report  of  its  kind.  It  is  of  special  interest,  because  of 
the  large  population  of  Medicare  beneficiaries  in  Florida,  and  be- 
cause Florida  has  been  identified  as  one  of  the  States  with  a  rela- 
tively high  rate  of  physician  investment  in  ancillary  medical  facili- 
ties. This  study  will  be  useful  as  Congress  continues  to  grapple 
with  this  problem. 

I  look  forward  to  the  report  and  I  hope  we  can  find  some  course 
that  we  can  chart  that  would  allow  for  these  kinds  of  investments, 
but  would  safeguard  against  overutilization. 

Thank  you,  Mr.  Chairman. 

Chairman  Stark.  Thank  you. 

Mr.  Schulze. 
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Mr.  ScHULZE.  Thank  you,  Mr.  Chairman. 

I  would  like  to  thank  both  you  and  Chairman  Pickle  for  calling 
this  hearing  on  physician  ownership  and  referral  arrangements. 
The  main  purpose  of  this  hearing  is  to  hear  from  representatives  of 
the  Florida  Health  Care  Cost  Containment  Board,  on  their  recent 
report  on  this  topic. 

In  addition,  we  will  receive  testimony  from  physicians  involved 
in  ownership  arrangements,  groups  seeking  stronger  ownership  re- 
strictions, and  affected  businesses. 

Just  as  the  laws  of  chemistry,  physics,  and  biology  govern  the 
medical  profession,  so  do  the  laws  of  economics.  The  law  of  human 
nature  is  such  that  people  tend  to  act  in  their  own  self-interest. 
This  rings  doubly  true  in  the  case  of  physician  self-referral.  If  you 
are  a  physician  who  makes  a  large  number  of  referrals  to  special- 
ized facilities  like  an  MRI  or  CAT  scan,  it  only  makes  sense  to 
want  to  capture  as  much  of  that  business  for  yourself  as  possible. 
Likewise,  if  you  are  in  a  specialty  business  that  is  always  on  the 
receiving  end  of  physician  referrals,  like  radiology  or  surgery,  it 
only  makes  sense  that  you  will  want  to  keep  others  out  of  your 
market. 

While  the  motives  of  self-referral  are  easy  to  understand,  the 
actual  bottom-line  effects  of  these  practices  on  health  care  recipi- 
ents have  not  been  well  documented.  Perhaps  there  are  cases 
where  patients  are  actually  better  off  when  physicians  have  an 
ownership  interest  in  referral  facilities.  My  view,  however,  is  that 
many  ownership  arrangements  are  open  to  abuse. 

The  key  is  to  identify  where  the  abuse  occurs.  That  is  why  the 
findings  of  the  Florida  Health  Care  Cost  Containment  Board  are 
worthy  of  our  attention  today.  For  the  first  time,  a  comprehensive 
study  is  available  to  begin  to  pinpoint  the  problem.  The  study 
looked  at  the  scope  and  nature  of  joint  ventures  among  health  care 
providers,  as  well  as  the  impact  on  costs,  access,  utilization,  and 
quality  of  care.  They  found  clear  evidence  that  problems  exist  with 
physician-owned  clinical  laboratories,  diagnostic  imaging  centers, 
and  with  physical  therapy  centers,  and  called  attention  to  other  po- 
tential problem  areas. 

The  report  also  addresses  the  durable  medical  equipment  indus- 
try. While  it  was  inconclusive  about  some  of  the  effects  of  physi- 
cian ownership,  it  did  find  questionable  practices.  For  example,  the 
report  reveals  the  practice  of  doctor-owned  shell  corporations, 
which  have  arrangements  to  obtain  and  resell  DME  from  actual 
operating  DME  companies,  and  the  excess  markups  are  then  split 
between  the  physician  owners  and  the  DME  companies. 

The  Oversight  Subcommittee  has  also  investigated  abusive  mar- 
keting practice  in  the  DME  industry,  and  recently  held  hearings. 
We  found  widespread  abuses  by  unscrupulous  telemarketers,  and 
because  of  this,  I  have  today  introduced  legislation  to  outlaw  tele- 
marketing of  DME  under  Medicare. 

The  Oversight  Subcommittee,  under  the  leadership  of  Chairman 
Pickle,  will  soon  report  our  complete  findings  and  recommenda- 
tions on  DME.  And  Chairman  Stark,  while  we  work  together  to  get 
to  the  bottom  of  physician  ownership  abuses,  I  urge  you  and  Chair- 
man Pickle  and  others  to  join  me  in  eliminating  DME  telemarket- 
ing abuses. 
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I  commend  both  chairmen  for  holding  this  hearing,  and  I  look 
forward  to  the  testimony  of  today's  witnesses. 
Chairman  Stark.  I  thank  the  distinguished  gentleman. 
Are  there  other  members  who  have  opening  statements? 
[No  response.] 

Chairman  Stark.  If  not,  I  would  like  to  welcome  our  first  panel. 
Our  witnesses  on  this  panel  are  the  authors  of  the  Florida  study: 
Dr.  Jean  Mitchell,  who  is  an  associate  professor  of  economics  at 
Florida  State  University,  and  Dr.  Elton  Scott,  who  is  an  associate 
professor  of  finance. 

We  are  pleased  to  have  both  of  you  here,  and  the  reputation  of 
your  work  has  preceded  you.  We  are  anxious  to  have  you  tell  us 
about  your  study  and  what  it  determines,  and  I  hope  you  will  pro- 
ceed to  enlighten  us  in  any  manner  that  you  are  comfortable.  You 
may  read  your  prepared  statement,  which,  in  any  event,  without 
objection,  will  appear  in  the  record  in  its  entirety,  or  you  may  sum- 
marize it  or  expand  on  it  in  any  manner  you  are  comfortable. 

Who  was  planning  to  go  first?  Dr.  Mitchell,  please  proceed. 

STATEMENT  OF  JEAN  M.  MITCHELL,  PH.D.,  ASSOCIATE  PROFES- 
SOR OF  ECONOMICS,  AND  ELTON  SCOTT,  PH.D.,  ASSOCIATE 
PROFESSOR  OF  FINANCE,  FLORIDA  STATE  UNIVERSITY 

Ms.  Mitchell.  Chairman  Stark,  Chairman  Pickle,  members  of 
the  Subcommittees  on  Health  and  Oversight,  ladies  and  gentlemen: 
My  name  is  Dr.  Jean  Mitchell  

Chairman  Stark.  May  I  interrupt  just  at  the  beginning,  as  an 
admonition  to  all  witnesses:  We  do  not  get  to  invest  in  microphone 
companies;  therefore,  these  old  microphones  are  not  very  effective 
unless  you  practically  swallow  them,  so  if  you  will  pull  them  up 
real  close,  it  will  be  easier  for  the  reporter  and  our  guests  and  the 
members  to  hear  your  testimony. 

Thank  you. 

Ms.  Mitchell.  Chairman  Stark,  Chairman  Pickle,  members  of 
the  Subcommittees  on  Health  and  Oversight,  ladies  and  gentlemen: 

My  name  is  Dr.  Jean  Mitchell.  I  am  an  associate  professor  in  the 
Department  of  Economics  at  Florida  State  University.  I  am  here 
today  with  my  colleague.  Dr.  Elton  Scott,  who  is  an  associate  pro- 
fessor in  the  Department  of  Finance  at  Florida  State  University,  to 
present  to  you  the  findings  of  the  study  that  we  conducted  examin- 
ing the  prevalence,  scope  and  impact  of  joint  ventures  among 
health  care  providers. 

We  are  pleased  to  have  the  opportunity  to  make  this  presenta- 
tion to  you.  I  will  report  the  findings  on  prevalence  and  scope  of 
joint  ventures,  and  Dr.  Scott  will  report  the  results  of  the  impact 
analyses. 

We  are  just  reporting  results  today.  There  is  no  policy  position 
here  from  the  Health  Care  Cost  Containment  Board. 

This  study  was  mandated  by  the  Florida  Legislature  during  the 
1989  session.  We  were  contracted  by  the  Florida  Health  Care  Cost 
Containment  Board  to  conduct  the  study.  In  our  study,  the  term 
* 'joint  venture"  is  defined  to  mean  any  ownership,  investment  in- 
terest, or  compensation  arrangement  between  physicians — or  any 
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health  care  professional  who  is  in  a  position  to  make  referrals — 
and  an  entity  providing  health  care  goods  or  services. 

We  developed  surveys  to  obtain  ownership,  financial  and  utiliza- 
tion information  from  free  standing  Florida  health  care  businesses. 
We  sent  out  over  3,000  surveys  to  nine  different  facility  types.  The 
types  of  facilities  we  surveyed  were  ambulatory  surgical  facilities, 
clinical  laboratories,  diagnostic  imaging  centers,  durable  medical 
equipment  suppliers,  home  health  agencies,  hospitals,  nursing 
homes,  physical  therapy  and  rehabilitation  facilities,  and  radiation 
therapy  centers. 

This  was  a  mandatory  survey.  We  sent  out  three  mailings.  Each 
mailing  was  accompanied  by  a  letter  indicating  to  the  business  that 
the  survey  was  mandatory  and  that  they  could  be  fined  for  non- 
compliance. 

We  did  not  survey  some  types  of  health  care  businesses  where 
joint  venture  arrangements  are  likely  to  exist.  This  was  because  of 
limited  funding  and  the  type  of  services  provided  and  the  number 
of  providers.  In  particular,  we  did  not  look  at  lithotripsy,  home  in- 
fusion therapy  companies,  diet  centers,  pharmacies,  kidney  dialy- 
sis, or  substance  abuse  treatment  centers. 

We  also  conducted  an  extensive  telephone  followup  survey  to 
obtain  missing  data  and  correct  inconsistent  responses  that  were 
reported  on  the  survey.  In  addition,  we  did  followup  surveys  of  non- 
respondents,  as  well  as  parent  corporation  surveys  and  surveys  of 
professional  association  owners. 

Our  final  overall  response  rate  was  82.4  percent.  We  obtained 
data  from  approximately  2,200  facilities  out  of  2,700.  The  only 
group  with  a  response  rate  of  under  70  percent  was  durable  medi- 
cal equipment  suppliers.  The  response  rate  there  was  66  percent. 
Many  of  the  respondent  groups  had  response  rates  in  excess  of  90 
percent. 

We  found  that  most  of  our  nonrespondents  were  concentrated  in 
the  southeast  peninsula  region  of  Florida,  that  is,  the  Miami-Fort 
Lauderdale  area. 

In  addition,  our  telephone  followup  of  nonrespondents  in  ambula- 
tory surgery,  diagnostic  imaging,  equipment  and  physical  therapy 
indicated  that  nonresponding  facilities  were  much  more  likely  to 
be  involved  in  joint  ventures,  so  the  results  we  report  to  you  today 
are  conservative  estimates  as  to  the  impact  and  scope  and  preva- 
lence of  joint  ventures  in  Florida. 

We  discovered  in  doing  this  survey  that  it  was  difficult  to  identi- 
fy the  owners  of  health  care  businesses  in  Florida.  If  the  facility  is 
set  up  such  that  it  is  a  limited  partnership  with  a  general  partner, 
then  these  ownership  arrangements  can  be  readily  identified. 

On  the  other  hand,  oftentimes  these  ownership  arrangements  are 
masked  through  corporations.  For  example,  one  physical  therapy 
rehabilitation  facility  sent  us  back  their  survey  indicating  that 
they  had  12  limited  partners  and  3  health  care  entity  owners.  One 
of  these  health  care  entity  owners  was  a  publicly  traded  corpora- 
tion. Another  was  a  corporation  which  had  175  physician  investors. 
The  third  entity  owner  was  a  corporation  which  had  10  physician 
investors. 

If  you  look  at  the  end  of  our  testimony,  we  have  described  two 
very  complex  ownership  arrangements — this  is  exhibits  A  and  B — 
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which  actually  exist  in  Florida.  I  am  not  going  to  describe  owner- 
ship exhibit  A  in  detail,  because  it  would  take  too  much  time,  but  I 
will  describe  ownership  structure  B,  in  exhibit  B.  If  you  turn  to  the 
end  of  your  packet,  you  can  see  that. 

MD  Associates  is  a  joint  venture  partnership.  This  partnership 
has  investment  interests  in  four  health  care  facilities  in  Florida,  an 
ambulatory  surgical  facility,  a  clinical  laboratory,  a  diagnostic  im- 
aging center,  and  a  durable  medical  equipment  supplier.  This  joint 
venture  partnership  is,  in  turn,  owned  by  two  more  corporations, 
HCSURG,  Inc.  and  VMM  Services.  VMM  Services  is,  in  turn,  this 
corporation  is  owned  by  200  more  corporations,  where  the  single 
shareholder  of  each  of  those  corporations  is  a  physician. 

We  uncovered  a  number  of  these  different  ownership  arrange- 
ments in  the  State  of  Florida,  which  made  us  realize  that  it  was 
very  difficult  to  identify  the  individual  owners  of  these  health  care 
facilities. 

We  identified  over  10,000  health  care  professional  and  health 
care  entity  owners.  These  include  both  the  direct  owners  of  these 
facilities,  as  well  as  the  ultimate  controlling  owners  through  parent 
corporations.  Over  81  percent  of  these  owners  were  physicians. 

More  than  21  percent  of  the  approximately  8,100  physician 
owners  that  we  identified  were  identified  through  parent  corpora- 
tions. The  majority  of  these  physician  owners,  approximately  41 
percent,  had  investment  interests  in  diagnostic  imaging  facilities, 
another  16  percent  had  investment  interests  in  clinical  laborato- 
ries, whereas,  another  13  percent  had  investment  interests  in  home 
health  agencies. 

It  was  interesting:  We  asked  for  information  on  the  specialties  of 
these  individual  owners,  and  only  9  percent  of  these  individual 
physician  owners  were  what  we  classified  as  consultation  or  nonre- 
ferring  physicians,  that  is,  anesthesiologists,  pathologists,  and  radi- 
ologists. The  other  91  percent  of  the  physician  owners  were  concen- 
trated in  specialties  that  were  likely  to  refer  their  patients  to  these 
facilities  for  tests  or  other  ancillary  services. 

If  you  look  at  the  end  of  the  testimony,  table  1  characterizes 
total  physician  owners  by  specialty  and  investment  choice.  The 
general  pattern  that  emerges  here  is  that  the  physician  owners  of 
these  facilities,  once  again,  are  concentrated  in  specialties  that  are 
in  a  position  to  make  referrals  to  the  businesses  they  have  an  in- 
vestment interest  in. 

Let  me  just  cite  one  example:  If  you  look  at  clinical  laboratories, 
pathologist  owners  account  for  only  approximately  6  percent  of  the 
total  physician  owners  of  clinical  laboratories. 

From  our  telephone  followup  of  nonrespondents,  as  well  as  our 
surveys  of  professional  associations,  we  identified  approximately 
9,700  physician  owners  in  the  State  of  Florida.  These  are  not  undu- 
plicated  counts,  as  you  can  tell  from  our  diagrams  of  complex  own- 
ership structures,  that  some  physicians  have  investments  in  more 
than  one  facility. 

We  estimate  that  there  are  approximately  8,500  individual  undu- 
plicated  physician  owners  in  the  State  of  Florida  for  the  facilities 
that  we  surveyed.  Of  these  approximately  7,600,  are  physicians  who 
are  in  a  position  to  make  referrals  to  the  facility  they  have  an  in- 
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vestment  interest  in,  that  is,  we  have  excluded  the  anesthesiol- 
ogists, pathologists,  and  radiologists. 

The  American  Medical  Association  collects  data  annually  on  phy- 
sicians who  are  involved  in  direct  patient  care.  Their  results  from 
1989,  which  our  findings  are  for  1989,  indicate  that  during  that 
year  there  were  approximately  18,250  physicians  involved  in  direct 
patient  care  practicing  in  Florida.  Thus,  we  estimate  that  at  least 
40  percent  of  the  physicians  involved  in  direct  patient  care  in  the 
State  of  Florida  have  investment  interests  in  health  care  facilities 
to  which  they  may  refer  their  patients  for  services. 

Please  remember  that  this  is  a  conservative  estimate.  It  does  not 
include  information  on  nonresponding  facility  owners,  and  it  also 
does  not  include  information  on  those  types  of  facilities  that  we  did 
not  survey,  where  we  are  aware  that  joint  venture  or  physician 
ownership  is  prevalent,  that  is,  lithotripsy,  home  infusion,  diet  cen- 
ters, substance  abuse  treatment  centers. 

If  you  look  at  table  2  at  the  end  of  the  testimony,  we  have  de- 
scribed the  scope  and  nature  of  the  ownership  of  health  care  facili- 
ties in  Florida.  The  basic  pattern  that  emerges  from  table  2  is  that 
physician  ownership  of  health  care  businesses  in  Florida  that  pro- 
vide diagnostic  testing  or  ancillary  services  is  pervasive.  More  than 
three-fourths  of  the  ambulatory  surgical  facilities,  nearly  all  of  the 
diagnostic  imaging,  approximately  60  percent  of  the  clinical  labs 
are  owned  by  physicians. 

In  contrast,  physician  ownership  of  hospitals  and  nursing  homes 
is  much  less  common.  Only  5  percent  of  the  hospitals  in  the  State 
of  Florida  were  owned  in  whole  or  in  part  by  referring  physicians. 

Proponents  of  joint  ventures  contend  that  these  arrangements  in- 
crease geographic  access  to  persons  in  medically  underserved  or 
rural  areas.  This  does  not  appear  to  be  the  case  in  Florida,  howev- 
er, as  none  of  the  joint  venture  businesses  were  located  in  medical- 
ly underserved  or  rural  areas. 

Furthermore,  with  the  exception  of  a  few  hospitals  and  nursing 
homes,  none  of  the  nonjoint  venture  businesses  were  located  in 
medically  underserved  or  rural  areas,  either.  This  was  not  surpris- 
ing to  us,  however,  because  it  is  unlikely  that  the  facilities  which 
locate  in  medically  underserved  or  rural  areas  could  generate  the 
volume  of  patients  to  break  even. 

I  will  now  turn  to  my  colleague,  Dr.  Scott,  who  will  report  on  the 
impacts  of  joint  ventures  on  access,  utilization,  costs,  and  charges 
of  health  care  facilities  in  Florida. 

Mr.  Scott.  Good  morning. 

I  would  like  to  talk  about  the  measures  that  we  used  to  evaluate 
the  impact  on  access,  utilization,  costs,  charges  of  facilities  where 
the  ownership  involves  a  physician  who  is  in  a  position  to  make  re- 
ferrals or  another  health  care  professional  who  is  in  a  position  to 
make  referrals. 

The  meaisures  of  access  focused  on  access  to  poor  persons,  that  is, 
charity,  uncompensated  care,  as  well  as  Medicaid  services.  In  addi- 
tion, we  evaluated  the  impact  on  access  to  Medicare  patients.  We 
also  looked  at  utilization  by  measuring  the  number  of  services  per 
patient,  and  looked  at  charges,  either  charges  per  patient  or 
charges  per  procedure  for  the  two  types  of  facilities. 
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In  addition,  the  issue  of  profits  has  been  mentioned  in  the  open- 
ing statements,  and  while  we  in  our  system  should  expect  profits, 
normal  and  reasonable  profits  are  necessary  to  keep  people  invest- 
ing their  funds  in  a  business  that  provides  a  service  that  is  needed. 
But  to  the  extent  that  profits  are  excessive,  particularly  in  health 
care,  these  profits  must  be  generated  by  either  unusual  levels  of  ef- 
ficiency in  providing  the  service,  or  must  be  provided  by  charging 
more  for  the  service  than  is  warranted,  than  is  competitive,  or  by 
producing  the  service  at  a  lower  cost  than  your  competitors,  either 
by  efficiency,  as  I  mentioned,  or  by  providing  product  that  is  not  of 
the  same  quality  as  your  competition. 

So,  to  the  extent  that  we  look  at  a  group  of  businesses,  if  there  is 
consistent,  systematically  greater  levels  of  profitability,  we  would 
have  to  conclude  that  those  businesses  are  either  systematically 
more  efficient  or  that  they  are  charging  more  for  the  service, 
either  in  the  form  of  excess  utilization  or  charges,  or  that  they  are 
producing  a  product  that  has  less  quality  to  it  than  do  the  services 
of  their  competitors. 

The  idea  also  of  using  profits  to  measure  the  impact  of  joint  ven- 
tures also  addresses  the  issue  of  the  impact  of  joint  ventures  on 
competition.  In  healthy  competition,  joint  venture  businesses 
should  yield  about  the  same  profit  level  as  a  nonjoint  venture  busi- 
ness. 

In  our  study,  the  only  distinction — well,  except  that  we  sub- 
grouped  businesses  by  the  kind  of  service  provided,  so  that  the  op- 
erating results  would  be  comparable,  otherwise,  and  after  sub- 
grouping  them  we  then  divided  them  into  businesses  that  had  phy- 
sicians or  other  health  care  professionals  making  referrals  to  the 
business,  and  those  that  did  not  have  such  owners,  that  had  no 
such  physician  ownership. 

Based  on  comparisons  of  these  groups,  we  found  that— and  the 
basic  premise  we  tested  was  that  joint  venture  businesses  have  no 
effect  or  have  a  beneficial  effect  for  consumers  of  health  care  serv- 
ices. So,  if  the  evidence  was  not  strong  that  there  was  a  deleterious 
effect,  we  did  not  reject  that  hypothesis.  This  sort  of  gives  the  bene- 
fit of  doubt  to  the  joint  venture  businesses,  and  only  when  the  re- 
sults were  statistically  significant,  at  the  point  one  level,  did  we 
decide  that  this  was  a  strong  enough  indication  of  a  problem. 

Our  results  indicated  that  there  appear  to  be  no  deleterious  ef- 
fects in  hospitals  or  nursing  homes,  and  in  fact  joint  venture  own- 
ership may  have  even  a  beneficial  effect  in  a  nursing  home  case. 

The  results  on  four  other  kinds  of  facilities,  ambulatory  surgical 
facilities,  durable  medical  equipment  suppliers,  home  health  agen- 
cies, and  radiation  therapy  centers,  were  inconclusive.  These  re- 
sults were  inconclusive,  in  part,  because  some  of  these  facilities 
have  such  small  numbers  that  we  could  not  get  statistically  signifi- 
cant differences.  In  other  cases,  there  would  be  some  measure  that 
indicated  a  potential  problem,  but  not  a  clear  and  consistent  pat- 
tern of  significant  differences  in  the  measures  we  employed. 

The  ambulatory  surgical  facilities  had  some  indications  of  there 
being  access  problems,  that  is,  less  services  being  provided  to  poor 
persons.  The  durable  medical  equipment  suppliers,  again,  there 
was  some  indication  of  access  differences.  And  while  there  was  no 
statistical  test  of  this  issue,  we  found  reports  or  we  obtained  re- 
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ports  in  collecting  the  data  that  shell  corporations  had  been  set  up 
in  this  particular  industry  between  a  physician  owner  and  an  exist- 
ing supplier  of  durable  medical  equipment  supplies. 

These  shell  corporations  are  problematic,  in  that  if  you  assumed 
the  supplier  of  the  equipment  has  normal  markup  on  the  equip- 
ment, which  is,  in  turn,  marked  up  again  by  this  shell  corporation 
that  has  no  employees  and  owns  no  assets  of  the  kind  used  in  the 
business,  this  would  simply  inflate  the  charge  to  the  consumer. 

Again,  while  we  did  not  provide  statistical  test  of  this,  there  was 
evidence  in  the  surveys  returned  of  companies  that  reported  100 
percent  of  their  expenses  to  be  contract  expenses,  indicating  no 
real  employees  or  no  actual  employees,  and  that  all  services  were 
provided  to  them  under  contract  to  some  actual  supplier  of  the  du- 
rable medical  equipment. 

The  home  health  agencies  indicated  there  might  be  differences  in 
utilization,  but  there  was  no  clear  pattern  there. 

Radiation  therapy,  we  had  a  small  sample,  and  there  were  fur- 
ther problems  with  measuring  the  revenues  and  profits  in  this 
group,  and  we  reached  no  conclusion  on  the  impact  of  joint  ven- 
tures of  radiation  therapy  services. 

We  found  clear  indications  of  problems  for  clinical  laboratories, 
physical  therapy  facilities,  and  diagnostic  imaging  centers.  If  you 
will  refer  to  the  last  page  of  our  testimony,  the  last  page  summa- 
rizes the  areas  where  we  found  statistically  significant  indications 
of  negative  effects  of  joint  ventures  on  the  provision  of  health  care 
services. 

Clinical  laboratories  results  indicated  that  they  provided  signifi- 
cantly lower  percentages  of  services  to  poor  persons,  that  is,  char- 
ity or  uncompensated  care,  and  Medicaid  patients. 

There  is  a  blank  for  Medicare,  meaning  that  it  was  not  statisti- 
cally significant  when  we  compared  the  percentages  for  Medicare. 
Utilization  was  significantly  higher  for  the  joint  venture  laborato- 
ries, and  charges  were  significantly  higher.  The  profitability  meas- 
ures, again,  were  not  statistically  significantly  different. 

I  should  mention  that  we  subdivided  clinical  laboratories  into 
those  that  provided  a  broader  range  of  services  and  those  that  were 
more  limited  in  the  scope  of  services  provided,  to  control  for  differ- 
ences that  would  occur  due  to  a  different  nature  of  those  busi- 
nesses. 

With  physical  therapy  services,  we  found  that,  except  for  the 
measures  of  access  to  poor  persons,  there  were  statistically  signifi- 
cant indications  of  differences,  systematic  differences  for  joint  ven- 
ture business,  with  significantly  lower  access  to  Medicare  patients, 
significantly  higher  utilization,  significantly  higher  charges,  and 
significantly  higher  profits. 

Here  again,  we  subdivided  physical  therapy  centers  into  two 
types,  those  that  were  more  limited  in  scope  and  those  that  provid- 
ed comprehensive  rehabilitation  services. 

We  also  evaluated  for  physical  therapy  services  a  quality  meas- 
ure. Quality  was  a  difficult  problem  and,  in  general,  we  did  not 
reach  any  conclusions  on  quality  differences.  But  for  physical  ther- 
apy services,  we  found  that  joint  venture  physical  therapy  centers 
and  rehabilitation  centers  employed  statistically  significantly  fewer 
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licensed  physical  therapists  per  patient  than  did  the  nonjoint  ven- 
ture physical  therapy  services. 

Based  on  this,  you  must  conclude  that  the  nonjoint  venture  busi- 
nesses provided  either  longer  visits  with  licensed  practitioners  or 
that  the  services  being  provided  at  the  nonjoint  venture  businesses 
were  more  complex.  That  is,  the  joint  ventures  tended  to  either 
have  simpler  procedures  or  tended  to  not  use  licensed  physical 
therapists  when  delivering  physical  therapy  services. 

Diagnostic  imaging  centers  were  problematic,  in  that  very  few  di- 
agnostic imaging  centers  in  Florida  are  not  joint  ventured.  Almost 
all  diagnostic  imaging  centers  in  Florida  are  joint  ventured.  As  Dr. 
Mitchell  reported,  the  predominant  choice  of  physicians  for  invest- 
ment is  in  diagnostic  imaging  centers.  Over  3,000  physicians  in 
Florida  were  reported  as  owners  of  diagnostic  imaging  centers. 

The  comparison,  because  there  was  no  nonjoint  venture  compari- 
son group  in  Florida,  is  limited,  and,  therefore,  the  statement 
"low"  in  the  first  two  categories,  access  to  poor  persons  and  access 
to  Medicare  recipients,  is  not  a  statistical  statement,  this  does  not 
indicate  statistically  significantly  lower  percentages,  but,  rather, 
compared  to  other  kinds  of  health  care  businesses,  these  imaging 
centers  tended  to  provide  less  services  to  the  groups  identified 
there. 

We  compared  utilization  for  these  centers  by  looking  at  the  utili- 
zation patterns  for  three  Florida  MSAs  that  had  characteristics 
that  were  similar  to  the  characteristics  of  the  Baltimore  MSA, 
where  we  were  able  to  obtain  data,  and  where  only  one  joint  ven- 
ture imaging  center  was  operating  in  1989. 

This  comparison,  using  the  Baltimore  MSA  as  a  comparison,  we 
evaluated  also  the  major  causes  of  hospitalization,  to  be  sure  that 
we  did  not  have  a  systematic  difference  in  terms  of  the  kinds  of 
illnesses  that  were  prevalent  in  that  city,  compared  to  our  choices 
in  Florida,  where  Jacksonville,  Orlando,  and  Miami  were  the  MSAs 
that  surround  those  cities,  and  in  each  case  the  pattern  of  illnesses 
were  similar,  the  morbidity  or  the  rates  of  mortality  for  the  lead- 
ing causes  of  death  were  very  similar,  and  the  proportion  of  elderly 
persons  residing  in  these  MSAs  were  similar. 

In  addition,  the  median  income  for  Baltimore  was  higher,  while 
costs  of  living  were  not  significantly  different  or  were  not  different 
relative  to  the  income  level. 

So,  as  best  we  could,  this  represented  a  reasonable  comparison 
base,  and  in  each  case  we  compared  the  utilization  of  CAT  scans  or 
outpatient  CAT  scans  and  outpatient  MRI  scans  of  patients,  and  in 
every  case,  the  number  of  services  per  1,000  persons  living  in  these 
areas  was  higher  for  the  Florida  MSAs,  where  almost  all  of  the 
businesses  are  joint  ventures.  In  fact,  all  but  one  of  the  businesses 
are  joint  ventures  in  Florida. 

The  charges  were  not  compared,  but  profits  were  compared  to 
other  facility  types.  They  were  not  compared  as  joint  venture 
versus  nonjoint  venture  imaging  centers,  because  there  was  not 
such  a  comparison  available  to  us.  Profits  were  measured  as 
the  average  percent  operating  margin  on  the  revenues  that 
were  generated. 

So,  after  deducting  direct  expenses,  but  not  fixed  expenses,  we 
called  this  number  the  operating  profit  and  we  divided  it  by  the 
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net  revenues  that  were  generated  to  produce  the  income.  That  per- 
cent was  then  compared  across  each  facility  type;  to  see  how  much 
variation  there  was  in  this  income. 

In  finance,  this  is  a  reasonable  way  to  measure  businesses  that 
are  fundamentally  different.  It  is  a  way  to  compare  apples  and  or- 
anges, if  you  will,  because  the  average  income  is  a  measure  of  the 
reward  that  an  investor  receives,  and  the  variability  of  the  income 
is  a  measure  of  the  risk  of  investing  in  that  business. 

So,  if  we  divide  a  measure  of  the  rewards  by  the  measure  of  risk, 
we  get  a  reward  to  risk  ratio,  and  the  reward  to  risk  ratio  for  the 
four  sort  of  high-tech  imaging  centers,  MRIs,  CAT  scans,  compre- 
hensive centers,  and  those  with  other  high-tech  imaging  services, 
mammography  and  other  ultrasonic-type  equipment,  this  reward  to 
risk  measure  was  significantly  higher  than  were  reward  to  risk 
measures  for  all  of  the  other  health  care  businesses  in  Florida  re- 
gardless of  whether  they  were  joint  ventures. 

The  measure  that  we  used  there  was  statistically  significant  and 
was  tested  using  methods  that  were  not  sensitive  to  the  assump- 
tions that  you  make  about  the  data. 

This  result  and  the  results  on  the  physical  therapy  facilities  indi- 
cate also  that,  where  joint  ventures  predominate,  the  profits  tend 
to  be  larger  for  the  joint  ventured  businesses. 

This  summarizes  the  results  of  our  study,  and  we  are  happy, 
either  Dr.  Mitchell  or  myself  are  happy  to  answer  your  questions. 

[The  prepared  statements  and  attachments  follows:] 
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JOINT  VENTURES  AMONG  HEALTH  CARE  PROVIDERS  IN  FLORIDA 

STATEMENT  OF:  Jean  M.  Mitchell,  Ph.D.,  Associate  Professor  of 
Economics,  Florida  state  University  AND  Elton  Scott,  Ph.D., 
Associate  Professor  of  Finance,  Florida  State  Univeristy 

BEFORE  THE  SUBCOMMITTEES  ON  HEALTH  AND  OVERSIGHT 
COMMITTEE  ON  WAYS  AND  MEANS,   U.S.   HOUSE  OF  REPRESENTATIVES 
HEARING  ON  PHYSICIAN  OWNERSHIP/REFERRAL  ARRANGEMENTS 
OCTOBER  17,  1991 


Chairman  Stark,  Chairman  Pickle,  Members  of  the  Subcommittees  on 
Health  and  Oversight,   ladies  and  gentlemen: 

My  name  is  Dr.  Jean  M.  Mitchell.  I  am  an  associate  professor 
in  the  Department  of  Economics  at  Florida  State  University.  I  am 
here  today  with  my  colleague  Dr.  Elton  Scott,  who  is  an  associate 
professor  in  the  Department  of  Finance  at  Florida  State  University, 
to  present  the  findings  of  the  study  we  conducted  examining  the 
prevalence,  scope,  and  impacts  of  joint  ventures  among  health  care 
providers  in  Florida.  We  are  pleased  to  have  this  opportunity  to 
make  this  presentation.  I  will  report  the  findings  on  prevalence 
and  scope  and  Dr.  Scott  will  report  the  results  of  the  impact 
analyses. 

The  study  was  mandated  by  the  Florida  Legislature,  under 
Chapter  89-354,   Section  6,   Laws  of  Florida.  We  were  contracted 
under  an  intergovernmental  contract  between  Florida  State 
University  and  the  Health  Care  Cost  Containment  Board  to  conduct 
the  study.     The  term  "joint  venture"  has  been  specified  to  mean 
any  ownership,   investment  interest  or  compensation  arrangement 
between  physicians   (or  any  health  care  professional  who  may  make 
referrals) ,  and  an  entity  providing  health  care  goods  or 
services.     All  results  and  conclusions  are  from  Volumes  I  and  II 
of  "Joint  Ventures  Among  Health  Care  Providers  in  Florida". 
These  reports  can  be  obtained  from  the  Florida  Health  Care  Cost 
Containment  Board. 

Overview  of  the  Survey  Process 

Surveys  were  developed  to  obtain  ownership,   financial  and 
utilization  data  from  Florida  health  care  providers  regarding  the 
1989  fiscal  year.     Surveys  were  mailed  to  over  3000  freestanding 
entities;  the  types  of  facilities  surveyed  were  ambulatory 
surgical  facilities,   clinical  laboratories,   diagnostic  imaging 
centers,  durable  medical  eguipment  suppliers,  home  health 
agencies,  hospitals,  mental  health  treatment  centers,  nursing 
homes,  physical  therapy  and  rehabilitation  centers,   and  radiation 
therapy  centers.     The  technical  aspects  of  the  data  collection 
were  handled  by  the  Survey  Research  Laboratory  at  Florida  State 
University.  The  survey  process  required  three  mailings  staged 
over  a  three-month  period.     The  cover  letter  that  accompanied 
each  survey  form  indicated  that  all  facilities  were  required 
under  a  legislative  mandate  to  comply.     The  letter  also  indicated 
that  the  Board  had  the  authority  to  impose  civil  penalties  for 
noncompl iance . 

Some  types  of  health  care  providers  where  joint  venture 
arrangements  exist  were  considered  but  not  ultimately  surveyed 
due  to  limited  funding,  the  number  of  facilities  involved,  and 
the  range  of  services  provided.     The  provider  groups  considered 
but  not  surveyed  are:  pharmacies,  home  infusion  therapy  services, 
lithotripsy  services,  kidney  dialysis  centers,  diet  centers, 
substance  abuse  treatment  centers,  orthotics/prosthetics 
businesses,  and  adult  congregate  living  facilities. 

Subsequently,  followup  surveys  of  nonrespondents ,   surveys  of 

parent  corporation  owners,   and  surveys  of  professional 

association  owners  were  conducted.     A  significant  effort  of 

telephone  followup  calls  were  conducted  to  obtain  missing  data 
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and  to  correct  inconsistent  information  reported  on  the  facility 
questionnaires . 

The  final  overall  response  rate  is  82.4  percent;   2,200  of 
the  2,669  eligible  facilities  submitted  a  survey  with  usable  and 
consistent  information  to  classify  each  facility  as  joint  venture 
or  nonjoint  venture.     More  than  90  percent  of  the  ambulatory 
surgical  facilities,   hospitals,  nursing  homes,   and  psychiatric 
hospitals  filed  completed  surveys.     'Jhe  response  rates  for 
clinical  laboratories,  mental  health  treatment  centers,  physical 
therapy  and/or  rehabilitation  centers,  home  health  agencies, 
diagnostic  imaging  centers  and  radiation  therapy  centers  range 
between  72  and  85  percent.     Only  durable  medical  equipment 
suppliers  had  a  response  rate  under  70  percent.     The  majority  of 
the  nonrespondents  are  concentrated  in  the  Southeast  peninsula 
region;  about  26  percent   (190)   of  the  713  facilities  in  this 
geographic  region  failed  to  file  a  completed  survey. 

The  telephone  followup  of  nonresponding  facilities  indicates 
that  the  nonrespondents  are  more  likely  to  be  involved  in  joint 
venture  arrangements.     Furthermore,  the  telephone  followup 
identified  several  facilities  that  failed  to  respond  because  they 
were  ineligible. 


The  Structure  of  Joint  Venture  Arrangements 


Identifying  the  individual  ov/ners  of  entities  providing 
health  care  services  is  a  difficult  task  because  sometimes  the 
ownership  structure  is  very  complex.     If  the  facility  is  owned 
directly  by  a  partnership  with  a  number  of  limited  partners  and  a 
general  partner,   then  these  individual  owners  can  be  readily 
identified.     On  the  other  hand,   the  ownership  structure  of  a 
health  care  business  may  be  masked  if  the  facility  is  owned 
directly  by  one  or  more  corporations,  but  the  individual  indirect 
owners  of  the  corporations  are  physicians.     For  example,  one 
health  care  business  in  Florida  reported  three  health  care  entity 
owners  and  several  individual  limited  partners;  each  limited 
partner  is  a  physician.     One  of  the  health  care  entity  owners  is 
a  publicly  traded  corporation,   while  the  other  two  are  privately 
held  companies.     One  of  the  privately  held  companies  is  owned  by 
175  physicians  while  the  other  is  owned  by  ten  physicians. 

An  even  more  complicated  situation  arises  when  the  ownership 
structure  is  masked  through  several  layers  of  corporations  or 
partnerships.     These  setups  make  it  extremely  difficult  to 
identify  the  individual  owners  of  the  ultimate  parent 
organization.     In  exhibits  A  and  B  we  describe  two  examples  of 
joint  ventures  that  exist  among  health  care  providers  in  Florida 
to  provide  some  insights  as  to  the  complexity  of  these 
arrangements.     While  the  names  used  for  the  organizations  in 
these  examples  have  been  changed,   the  structure  of  the  existing 
ownership  arrangements  is  described  accurately. 

The  ownership  structure  of  Case  A  is  illustrated  in  exhibit 
A.     Three  paths  of  ownership  arrangements  can  be  traced  to  JMM 
MEDICAL  CARE,    INC.,    a  not-for-profit  corporation,  with 
approximately  100  physicians  on  the  board  of  directors.  First, 
JMM  MEDICAL  CARE,   INC.   is  the  parent  corporation  of  JMM 
FOUNDATION,   a  not-for-profit  hospital,   which  operates  under  the 
name  FHB  HOSPITAL. 

The  second  ownership  arrangement  involving  JMM  MEDICAL  CARE, 
INC.   is  more  complex.     JMM  MEDICAL  CARE,   INC.   and  a  corporation 
with  approximately  100  physician  investors,   known  as  DOCS  INC., 
jointly  own  a  for-profit  entity  called  MD  HEALTH  CARE 
CORPORATION.  Many  of  the  physician  owners  of  DOCS  INC.   serve  as 
directors  of  JMM  MEDICAL  CARE,   INC.     The  structure  of  the  joint 
venture  becomes  even  more  complicated  because  MD  HEALTH  CARE 
CORPORATION  in  turn  owns  four  health  care  providers:   CAT  SCANS 
INC.,    HOME  HEALTH  SERVICES   INC.,    DURABLE  MEDICAL  EQUIPMENT  INC., 
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and  MRI  CENTER,   LTD.     Each  of  these  health  care  entities  is  a 
for-profit  corporation. 

The  third  ownership  path  is  also  a  complex  arrangement. 
The  not-for-profit  company   (JMM  MEDICAL  CARE,   INC.)   owns  a  for- 
profit  holding  company  known  as  JMM  HOLDING  COMPANY,    INC.  This 
holding  company  in  turn  owns  three  for-profit  businesses:   a  home 
health  agency   (HOME  CARE,   INC.),   a  management  company  (MD 
MANAGEMENT  SERVICES,    INC.)   and  a  third  corporation  known  as 
HOSPITAL  CARE,   INC.     The  ownership  path  continues  as  HOSPITAL 
CARE,   INC.   is  the  general  partner  in  a  joint  venture  with  ES 
GENERAL  LIMITED  PARTNER  INVESTORS.     Together,   this  general 
partner  and  these  limited  partners  jointly  own  MD  HOSPITAL,  a 
for-profit  institution  which  operates  under  an  alternative  name, 
ES  GENERAL  HOSPITAL.     Furthermore,   although  not  apparent  from  the 
chart  presented  in  exhibit  A,   several  of  the  limited  partner 
shares  of  ES  GENERAL  are  owned  by  DOCS  INC.   —  the  corporation 
which  has  over  one  hundred  physician  investors. 

A  second  example  highlighting  the  complexity  of  joint 
venture  arrangements  among  health  care  providers  is  presented  in 
exhibit  B.     The  corporation  MD  ASSOCIATES  owns  four  health  care 
entities  that  provide  services  in  Florida:   an  ambulatory  surgical 
facility  (AMSURG,   INC.),   a  clinical  laboratory   (LAB  TEST,  INC.), 
a  diagnostic  imaging  center  (IMAGING,   INC.)   and  a  durable  medical 
equipment  business   (MEDICAL  EQUIPMENT,   INC.).     MD  ASSOCIATES  is  a 
joint  venture  between  two  corporations:  HCSURG,   INC.   and  VMM 
SERVICES,   INC.   While  the  ownership  structure  of  HCSURG,  INC. 
remains  to  be  determined,  VMM  SERVICES  has  over  200  individual 
corporate  owners.     Each  of  these  individual  corporations  has  a 
single  stockholder  who  is  a  physician. 

These  examples  illustrate  the  problems  encountered  in 
determining  the  ultimate  beneficial  owners  of  subsidiary  health 
care  facilities.     Failure  to  recognize  the  complexity  of  some 
joint  ventures  and    subsequently  obtain  data  on  the  owners  of 
the  ultimate  parent  organization  will  lead  an  understatement  of 
the  prevalence  and  scope  of  joint  venture  arrangements.  These 
examples  clearly  illustrate  that  ownership  can  be  disguised  in 
ingenious  ways. 

Characteristics  of  Physician  Owners 

The  facility  surveys  identified  10,001  health  care 
professional  and  health  care  entity  owners.     These  include  both 
the  direct  owners  of  these  facilities  as  well  as  owners  through  a 
parent  organization.     More  than  81  percent   (8,112)   of  these 
owners  are  physicians.     Over  21  percent  or  1,723  physicians  were 
identified  as  indirect  owners  of  health  care  facilities  through 
parent  corporations. 

The  majority  of  these  physician  owners,  over  41  percent, 
have  an  investment  interest  in  a  diagnostic  imaging  facility. 
Another  16  percent  of  the  physician  owners  have  invested  in 
clinical  labs,  while  13  percent  have  an  ownership  interest  in  a 
home  health  agency.     Eight  percent  of  these  8,112  physicians  have 
ownership  in  an  ambulatory  surgical  facility,  while  another  seven 
percent  have  a  financial  interest  in  a  durable  medical  equipment 
business.     Six  percent  own  part  of  an  acute  care  hospital. 
Another  six  percent  have  invested  in  physical  therapy  and/or 
rehabilitation  facilities.     About  three  percent  have  an  ownership 
interest  in  either  a  nursing  home  or  a  radiation  therapy 
facility. 

Only  nine  percent  of  these  physician  owners  are  in 
specialties  that  provide  services  on  a  consultation  basis 
(pathology,   anesthesiology,   and  radiology) .     These  specialists 
are  generally  not  in  a  position  to  make  referrals  to  their  own 
facility.     The  other  91  percent  of  the  8,112  physician  owners  are 
concentrated  in  specialties  which  are  likely  to  refer  their 
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patients  for  surgery,  diagnostic  testing,   and  other  ancillary 
services  or  equipment.     The  majority  of  these  physician  owners, 
nearly  35  percent,  are  internal  medicine  specialists.  General 
practioners  account  for  11.4  percent  of  physician  investors, 
while  surgeons  and  orthopedists  each  represent  about  eight 
percent  of  the  8,112  physician  owners. 

Table  1  characterizes  total  physician  owners  by  specialty 
and  investment  choice.     The  general  pattern  that  emerges  is  that 
physician  owners  of  these  facilities  are  concentrated  in 
specialties  that  are  in  a  position  to  refer  their  patients  to 
these  facilities  for  services. 

The  telephone  followup  results  far  nonresponding  facilities 
identified  at  least  another  1,000  physician  investors.  The 
physician  professional  associations  account  for  at  least  570 
individual  owners.     Thus,   altogether  more  than  9,682  physicians 
have  been  identified  as  owners  of  health  care  facilities  in 
Florida.     Since  some  of  these  physicians  have  an  investment 
interest  in  more  than  one  health  care  facility,   it  is  estimated 
that  there  are  at  least  8,500  unduplicated  individual  physician 
owners.     Of  these  8,500  physicians,   858  were  pathologists, 
anethesiologists,   and  radiologists   (who  provide  services  on  a 
consultation  basis)   resulting  in  an  estimated  7,600  individual 
referring  physician  owners  who  are  involved  in  direct  patient 
care. 

According  to  data  for  1989  collected  by  the  American  Medical 
Association,  there  are  approximately  18,250  physicians  involved 
in  direct  patient  care  in  Florida.     Hence,  these  estimated  7,600 
individual  referring  physician  owners  represent  more  than  40 
percent  of  the  18,250  physicians  involved  in  direct  patient  care 
in  Florida. 

This  40  percent  figure  represents  a  conservative  or  lower 
bound  estimate  as  to  the  proportion  of  direct  patient  care 
physicians  who  are  owners  of  joint  venture  businesses  to  which 
they  may  refer  their  patients  for  services  for  at  least  three 
reasons.     First,   the  40  percent  estimate  excludes  physician 
owners  of  all  nonresponding  facilities  except  imaging  centers. 
Second,   some  of  the  responding  facilities  failed  to  identify 
direct  physician  owners  or  indirect  physician  owners  through  a 
parent  corporation.     Third,   the  40  percent  excludes  physician 
owners  of  health  care  provider  types  not  surveyed,    for  example, 
pharmacies,   lithotripsy,   home  infusion  companies  and  kidney 
dialysis  services. 

The  Scope  and  Nature  of  Joint  Ventures 

Table  2  describes  the  scope  and  nature  of  the  ownership  of 
health  care  facilities  that  filed  completed  questionnaires. 
These  results  are  based  on  both  direct  ownership  and  on  the 
ultimate  owners  through  parent  corporations.     The  details 
regarding  the  individual  owners  of  some  health  care  facilities  is 
miss-ing  because  some  facilities  refused  to  report  the  ultimate 
owners  of  their  organization.     For  example,   the  legal  counsel 
representing  the  joint  venture  partnership  described  in  exhibit  B 
indicated  to  us  that  his  client  would  not  disclose  the  names  of 
the  200  individual  physician  owners  of  this  partnership.  This 
information,  however,  was  accounted  for  in  the  ownership 
classification  of  facilities. 

The  results  in  Table  2  show  that  physician  ownership  of 
health  care  businesses  providing  diagnostic  testing  or  other 
ancillary  services  is  pervasive  in  Florida.       More  than  three- 
fourths  of  the  responding  ambulatory  surgical  facilities  and 
about  93  percent  of  the  diagnostic  imaging  centers  are  owned 
either  wholly  or  in  part  by  physicians.     Almost  80  percent  of  the 
responding  radiation  therapy  centers,  more  than  60  percent  of  the 
responding  clinical  laboratories  and  nearly  40  percent  of  the 
responding  physical  therapy  and/or  rehabilitation  facilities  also 
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report  physician  owners.     Furthermore,   about  2  0  percent  of  the 
responding  durable  medical  equipment  businesses,   as  well  as  close 
to  13  percent  of  the  home  health  agencies  are  owned  by 
physicians. 

In  contrast,  physician  ownership  of  hospitals  and  nursing 
homes  is  less  common.     Only  5.3  percent   (12  of  227)   acute  care 
hospitals  and  12  percent   (54  of  450)   of  the  nursing  homes  have 
physician  owners.     Psychiatric  hospitals  and  mental  health 
treatment  centers  reported  no  joint  venture  arrangements  so  that 
impact  analyses  were  not  conducted  for  these  two  types  of 
entities. 

Proponents  contend  that  joint  ventures  increase  geographic 
access  to  services  and  new  technological  procedures  to  persons 
residing  in  rural,  medically  underserved  areas.     This  does  not 
appear  to  be  the  case  in  Florida,  however,   as  none  of  the  joint 
venture  facilities  are  located  in  rural  areas.     Furthermore,  with 
the  exception  of  some  hospitals  and  nursing  homes,   few  of  the 
nonjoint  venture  businesses  are  located  in  less  densely  populated 
regions.     The  concentration  of  all  types  of  health  care 
facilities  in  urbanized  areas  is  not  surprising,   however,  because 
it  is  unlikely  that  less  urbanized  areas  could  generate  the 
volume  of  patients  necessary  to  achieve  a  breakeven  point  for  the 
business. 

The  Impact  of  Joint  Ventures  on  Utilization,   Access  and  Costs 

Our  analysis  evaluates  the  impact  of  joint  ventures  on 
access,   costs,   charges,   and  utilization.     The  measures  employed 
and  the  reasons  for  choosing  these  measures  are  described  below. 

Objective  measures  of  economic  access  used  for  our  study  are 
the  percent  of  revenues  obtained  from  the  various  payer  classes. 
If  joint  ventures  increase   (or  at  least  do  not  reduce)  economic 
access,  higher  (or  equal)   percentages  of  revenues  should  be  found 
for  Medicare,  Medicaid,   and  bad  debt  and  charity  care. 
Conversely,   if  economic  access  is  reduced  by  joint  venture 
ownership  arrangements,  these  percentages  would  be  lower  for 
joint  venture  providers.     In  this  circumstance,   care  for  indigent 
patients  and  Medicaid  patients  would  usually  have  to  be  obtained 
from  outpatient  units  of  hospitals.     As  a  consequence,  this 
shifts  the  expense  of  care  for  these  patients  to  hospitals. 

Discounts  and  contractual  adjustments  in  percentage  terms, 
are  defined  as  gross  revenues  minus  bad  debt  and  charity  care 
minus  net  revenues   (before  expenses)   divided  by  gross  revenues. 
Given  similar  list  prices,  the  discount  rate  should  increase  as 
access  is  provided  to  patients  at  lower  prices  or  as  discounts 
are  offered  to  managed  care  insurers. 

The  impact  of  joint  ventures  on  "costs"  can  be  measured  from 
two  perspectives.     First,   costs  to  consumers  can  be  measured  by 
evaluating  gross  and  net  charges  per  unit  of  service,   adjusted  by 
the  utilization  rates  and  controlling  for  the  type  of  facility 
and  geographic  region.     Second,   the  costs  of  producing  units  of 
service  can  be  analyzed  to  identify  potential  efficiencies  or 
inefficiencies  in  production. 

Expenses  are  classified  as  direct  or  fixed;   direct  expenses 
vary  directly  with  the  quantity  of  services  produced,  whereas 
fixed  expenses  are  independent  of  volume  and  decline  with 
increased  production.     More  efficient  producers  can  generate  more 
units  of  service  per  hour  of  employee  time  and  thus  incur  lower 
direct  expenses  per  unit  while  maintaining  quality  standards. 
Alternatively,   higher  levels  of  output  can  be  achieved  by 
producing  at  substandard  quality  levels.       Fixed  expenses  include 
lease  and  rental  payments',   depreciation,   and  other  overhead 
expense  that  do  not  vary  with  production  levels. 
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In  situations  where  normal  economic  forces  of  competition 
are  constrained   (or  do  not  apply) ,   businesses  with  market  power 
may  set  prices  at  excessive  levels  or  limit  costs  by  reducing 
quality  and  thereby  earn  abnormally  high  profits.     Since  this 
situation  is  likely  to  occur  with  joint  venture  businesses  we 
evaluate  firm  profitability.     Profits  are  determined  by  the 
quantity  and  charges  of  services  provided,   as  well  as  production 
costs.     Profits  represent  a  return  to  owners  on  their  invested 
capital.     Such  returns  should  be  large  enough  to  compensate  the 
owners  for  the  risks  associated  with  their  investments.  Although 
skillful  management  or  luck  may  yield  above  average  profits, 
average  rates  of  return  for  a  group  of  businesses  should  be 
comparable  to  the  rates  of  return  for  other  firms  with  similar 
degrees  of  risk. 

Profits  equal  net  revenues  minus  expenses.     Operating  income 
is  generally  defined  as  net  revenues  less  direct  operating 
expenses.   Profits  before  interest  and  taxes  equals  operating 
profits  less  fixed  expenses.     Net  profits  before  taxes  exclude 
interest  paid. 

Operating  income  is  used  as  the  basis  for  measuring  firm 
profitability  in  our  study.     To  adjust  for  differences  in 
facility  size,   operating  income  is  expressed  relative  to  net 
revenues.     This  measure  is  referred  to  as  "operating  income  as  a 
percent  of  net  revenue."     The  measure  is  not  adjusted  for  fixed 
expenses,    interest  or  other  overhead,   because  these  items  are 
sometimes  influenced  by  joint  venture  arrangements. 

The  basic  hypothesis  of  interest  is  that  there  are  no 
differences   (or  that  differences  are  beneficial  to  consumers)  in 
average  values  for  joint  venture  and  nonjoint  venture  facilities. 
The  alternative  hypothesis  assumes  that  differences  in  averages 
are  detrimental  to  Florida  consumers.     In  these  comparisons,  we 
have  controlled  for  obvious  systematic  influences  such  as  the 
type  of  service  provided  and  geographic  factors.  Statistically 
significant  differences  indicate  that  at  the  10  percent  level 
there  is  some  systematic  influence  that  produced  differences  in 
the  averages . 

The  comparisons  of  joint  venture  and  nonjoint  venture 
facilities  enabled  us  to  classify  each  facility  group  into  one  of 
three  categories: 

1)  joint  venture  ownership  arrangements  had  little  or  no 
impact  on  access,   costs,   charges,   or  utilization  of  health  care 
services  for 

•  acute  care  hospitals 

•  nursing  homes 

2)  results  indicated  that  there  could  be  problem.s  or  the 
results  did  not  allow  clear  conclusions  on  access,  costs, 
charges,   or  utilization  of  health  care  services  for 

•  ambulatory  surgical  centers 

•  durable  medical  equipment  suppliers 

•  home  health  agencies 

•  radiation  therapy  centers. 

3)  joint  venture  ownership  had  negative  impacts  on  either 
access,  costs,  charges,  or  utilization  (or  in  more  than  one  of 
these  areas)   of  health  care  services  for 

•  clinical  laboratories 

•  diagnostic  imaging 

•  physical  therapy  -  rehabilitation  centers. 
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First,  we  report  the  details  of  the  findings  for  the  three 
problematic  areas:   clinical  laboratories,   diagnostic  imaging 
facilities  and  physical  therapy-rehabilitation  facilities. 
Following  this,  we  summarize  the  findings  for  the  four  facility 
types  we  classify  as  potentially  problematic  or  inconclusive  due 
to  limitations  of  the  data  collected.     Hospitals  and  nursing 
homes  will  not  be  discussed  because  joint  venture  ownership  has 
little  impact  on  the  provision  of  services  by  these  facility 
types . 

Clinical  Laboratories  were  subdivided  into  four  groups; 
effects  of  joint  venture  ownership  were  evaluated  in  detail  for 
the  two  basic  types  of  clinical  laboratories:   1)   labs  with 
courier  services,  and  2)   labs  without  courier  services. 
Furthermore,  some  limited  comparisons  were  also  made  between 
these  labs  and  labs  owned  by  pathologists.      (Specialty  labs  were 
not  included  in  the  analyses.) 

In  terms  of  access,   nonjoint  venture  courier  service  labs 
render  significantly  more  services  to  Medicare  and  Medicaid 
patients  than  their  nonjoint  venture  counterparts.  Courier 
service  labs  owned  by  referring  physicians,   on  the  other  hand, 
writeoff  a  larger  percentage  of  their  gross  revenues  as  bad  debt 
and/or  charity  care.     Comparisons  between  labs  without  courier 
services  show  that  nonjoint  venture  facilities  generate 
significantly  more  of  their  revenues  from  Medicaid  than  otherwise 
similar  labs  owned  by  physicians.     Joint  venture  labs  without 
courier  services,  however,   perform  substantially  more  testing  for 
self-pay  patients. 

Physician  owned  labs  have  significantly  higher  utilization 
rates  and  significantly  higher  revenue  per  patient  than  labs 
without  physician  owners.     Courier  service  clinical  labs  owned  by 
referring  physicians  perform  almost  twice  as  many  diagnostic 
tests  per  patient  treated  as  similar  nonjoint  venture  labs 
perform.  The  number  of  tests  per  patient  is  3.3  in  physician 
owned  labs  compared  to  1.7  in  their  nonjoint  venture 
counterparts.     Joint  venture  and  nonjoint  venture  labs  with 
courier  services  generate  approximately  the  same  amount  of 
revenue  per  procedure.  The  higher  utilization  of  the  joint 
venture  labs,  however,  results  in  higher  gross  revenues  per 
patient.     The  gross  revenue  is  about  $38  for  courier  service 
joint  venture  labs  which  is  significantly  higher  than  the  $20  for 
their  nonjoint  venture  counterparts. 

Among  clinical  labs  without  courier  services,   joint  venture 
facilities  perform  significantly  more  tests  per  patient  (2.8 
versus  2.0  tests).     Joint  venture  labs  without  courier  service 
charge  less  per  procedure  than  their  nonjoint  venture 
counterparts   ($13.61  versus  $16.52),  but  generate  more  revenue 
per  patient  ($36.30  versus  $30.78)   than  otherwise  similar  labs 
without  physician  owners. 

Average  production  costs  per  procedure  are  significantly 
lower  in  courier  service  nonjoint  venture  labs  than  in  similar 
labs  owned  by  referring  physicians.     The  cost  differential  is  due 
to  facility  size  and  economies  of  scale  in  production.  For 
clinical  labs  without  courier  services,  there  is  only  a 
negligible  difference  in  average  per  unit  production  costs. 
Finally,  the  results  on  scope  of  services  suggest  that  nonjoint 
ventured  clinical  labs  offer  a  broader  scope  of  services  than 
labs  owned  by  referring  physicians. 

Diagnostic  Imaging  Centers     reported  that  physicians  had 
ownership  interests  in  all  but  eleven  of  the  responding 
freestanding  imaging  centers.     Ten  of  the  eleven  nonjoint  venture 
imaging  centers  provide  only  x-ray  services.     A  similar  pattern 
emerges  among  the  nonresponding  imaging  centers;  all  but  two  of 
the  nonrespondents  that  perform  MRIs  and/or  CAT  scans  are  owned 
by  referring  physicians.  These  results  preclude  meaningful 
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comparisons  of  results  for  joint  venture  and  non joint  venture 
Florida  imaging  centers. 

Descriptive  statistics  are  reported  for  specialized  and  for 
comprehensive  imaging  centers.     Access  is  a  problem  regardless  of 
the  type  of  services  provided.     Joint  venture  diagnostic  imaging 
facilities  treat  a  negligible  number  of  Medicaid  patients.  In 
comparison,  non joint  venture  acute  care  hospitals  in  Florida 
generate  approximately  six  percent  of  their  revenues  from 
services  rendered  to  Medicaid  patien\:s. 

The  results  show  that  all  types  of  imaging  centers  (except 
x-ray  services  centers)   have  higher  average  percent  operating 
income   (relative  to  the  risk  of  that  income)   than  the  other 
facilities  examined  in  this  study.     This  higher  percent  operating 
income  indicates  either  disproportionately  high  net  charges  or 
low  expenses  as  a  percent  of  net  charges  and  shows  that  joint 
venture  imaging  centers  in  Florida  are  far  more  profitable  than 
most  other  types  of  non joint  venture  Florida  health  care 
businesses. 

Utilization  rates  are  summarized  MRIs  and  CAT  scans  in 
Florida  counties  with  joint  ventures  but  utilization  comparisons 
were  a  problem  for  imaging  centers  due  to  a  lack  of  nonjoint 
venture  facilities  in  Florida.    (Note  that  most  MRI  scans  are 
performed  in  joint  venture  freestanding  diagnostic  centers  and 
not  in  hospital  outpatient  radiology  departments.)   To  overcome 
this  problem,   comparisons  were  made  between  utilization  rates  for 
the  Baltimore  MSA  and  utilization  rates  for  three  Florida  MSA's 
with  similar  socioeconomic  status  characteristics;  the  Florida 
MSAs  are  Jacksonville,  Orlando,  and  Miami. 

Baltimore  was  chosen  as  the  comparison  MSA  for  at  least  four 
reasons.     First,   during  the  period  of  analysis  there  was  only  one 
freestanding  MRI  center  in  Baltimore  owned  by  referring 
physicians.     Second,   the  Baltimore  MSA  is  relatively  isolated  so 
that  the  likelihood  that  individuals  residing  in  surburban 
Baltimore  will  cross  market  borders  to  receive  diagnostic 
services  is  small.     Third,   there  are  two  major  teaching  hospitals 
located  in  Baltimore  so  that  any  bias  in  utilization  should  be 
towards  higher  utilization  of  MRI  or  CAT  scan  procedures  than  in 
a  similar  area  without  two  medical  schools.     Finally,  the 
populations  in  all  four  MSAs  have  a  similar  proportion  of 
elderly,  similar  per  capita  income,  and  a  similar  incidence  of 
the  most  common  diseases. 

These  comparisons  indicate  that  the  utilization  of 
outpatient  MRI  scans  and  CAT  scans  in  the  Florida  MSAs  are 
substantially  higher  than  the  utilization  rate  of  outpatient  MRIs 
and  CAT  scans  in  Baltimore.     The  extent  of  higher  utilization  of 
MRIs  in  the  Florida  MSAs  relative  to  Baltimore  ranged  from  14  to 
65  percent.     The  relative  percentage  differences  between  the 
utilization  rates  for  CAT  scans  in  each  of  the  Florida  MSAs  and 
the  Baltimore  MSA  ranged  from  five  to  28  percent.     The  chances 
that  these  results  would  occur  when  there  is  no  systematic 
difference  in  utilization  rates  are  less  than  one  in  fifty. 

Thus,  the  limited  comparisons  afforded  by  the  Florida  joint 
venture  diagnostic  imaging  centers  provide  indications  of 
excessive  charges  and  higher  utilization  for  imaging  services. 

Physical  Therapy-Rehabilitation  Centers  were  classified  by 
type  of  service:   1)  physical  therapy  services  only,   and  2) 
comprehensive  rehabilitation  facilities  providing  physical 
therapy,  occupational  therapy,  speech  pathology,  and  in  some 
cases  work  hardening.     Both  types  of  joint  venture  facilities 
receive  more  than  60  percent  of  their  referrals  from  physician 
owners . 
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Nonjoint  venture  facilities  specializing  in  the  provision  of 
physical  therapy  services  receive  significantly  higher 
percentages  of  their  revenues  from  Medicare  and  Blue 
Cross/commercial  insurers,   and  writeoff  more  bad  debt/charity 
care  than  their  joint  venture  counterparts.     Joint  venture 
providers,  on  the  other  hand,  generate  significantly  more  of 
their  revenue  from  workers  compensation  patients. 

Nonjoint  venture  rehabilitation  facilities  generate 
significantly  more  of  their  revenues  from  Medicare  and  self-pay 
patients  in  comparison  to  facilities  owned  by  physicians.     On  the 
other  hand,  joint  venture  rehabilitation  centers  treat  no 
Medicaid  patients,   and  they  generate  significantly  more  revenue 
from  Blue  Cross  and  commercial  insurers  and  from  managed  care 
patients  than  their  nonjoint  venture  counterparts. 

The  findings  for  facilities  specializing  in  physical  therapy 
show  that  the  mean  number  of  visits  per  patient  is  significantly 
higher     (16  in  joint  venture  facilities  compared  to  11.2  for  the 
nonjoint  venture  centers) .     Thus,  patients  treated  at  physician 
owned  facilities  receive  43  percent   (4.8)   more  visits  per  patient 
than  patients  treated  at  nonjoint  venture  physical  therapy 
centers . 

Joint  venture  physical  therapy  facilities  average 
significantly  less  revenue  per  visit  but  generate  significantly 
more  revenue  per  patient.     Joint  venture  facilities  average  31 
percent  or  $200  more  revenue  per  patient  due  to  the  higher 
utilization  of  services.     Joint  venture  physical  therapy 
facilities  are  also  significantly  more  profitable  than  their 
nonjoint  venture  counterparts. 

Joint  venture  physical  therapy  facilities  provide  on  average 
62  percent  (almost  2,000)  more  visits  per  FTE  licensed  physical 
therapist;  this  difference  is  statistically  significant. 
Physician  owned  physical  therapy  facilities  also  render  about  40 
percent  more  visits  per  FTE  physical  therapy  worker  (licensed 
physical  therapist  and  licensed  therapist  assistants) .  These 
findings  indicate  that  joint  venture  facilities  either  provide  a 
lower  quality  of  care  or  provide  simpler  services  because  both 
licensed  therapy  workers  and  nonlicensed  workers  spend  less  time 
with  each  patient.     These  results  also  explain  why  the  average 
total  cost  of  a  physical  therapy  visit  is  less  in  joint  venture 
facilities  than  in  nonjoint  venture  facilities. 

Patients  treated  at  physician  owned  comprehensive 
rehabilitation  facilities  average  32  percent  more  physical 
therapy  visits  than  patients  treated  at  nonjoint  venture 
facilities;  this  difference  is  statistically  significant.  The 
mean  number  is  13.8  visits  for  the  joint  venture  versus  10.5  for 
the  nonjoint  venture. 

Nonjoint  venture  rehabilitation  facilities  receive 
significantly  more  revenue  per  physical  therapy  visit,  however, 
the  average  visit  is  longer  than  in  joint  venture  facilities.  The 
higher  utilization  of  physical  therapy  visits  per  patient  which 
characterizes  joint  venture  facilities  results  in  ten  percent 
($82)  more  revenue  per  patient. 

Physician  owned  rehabilitation  facilities  are  more 
profitable  and  have  a  lower  average  cost  per  visit  than  nonjoint 
venture  providers.     Joint  venture  rehabilitation  facilities 
render  about  42  percent  more  visits  per  licensed  physical 
therapist  than  nonjoint  venture  facilities.     The  average  number 
of  annual  visits  per  FTE  licensed  medical  worker  (physical 
therapists  and  therapist  assistants)   is  51  percent  higher  in 
joint  venture  facilities  relative  to  nonjoint  venture  facilities. 
These  findings  imply  that  nonjoint  venture  facilities  provide 
higher  quality  services  because  these  visits  are  of  longer 
duration  than  the  average  visit  in  joint  venture  facilities,  or, 
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alternatively,  that  services  are  not  administered  by  licensed 
practioners. 

Ambulatory  surgery  centers  were  subdivided  into 
multispecialty  surgery  centers  and  ophthalmic  specialty  surgery 
centers.     Multispecialty  ambulatory  surgery  facilities  are 
relatively  homogenous  with  respect  to  costs,   charges,  and 
profitability.     The  major  significant  difference  between  joint 
venture  and  nonjoint  venture  multispecialty  surgery  facilities 
arises  with  respect  to  access.     In  particular,   joint  venture 
multispecialty  surgical  facilities  treat  no  Medicaid  patients. 
Nonjoint  venture  multispecialty  ambulatory- surgery  centers  also 
have  significantly  higher  discounts  and  contractual  adjustment 
rates  than  physician  owned  multispecialty  surgery  centers. 

Ambulatory  surgery  centers  specializing  in  eye  surgery  are 
relatively  homogenous  with  respect  to  access,  costs,  charges, 
utilization  and  profitability.     Nonjoint  venture  facilities  have 
higher  list  charges  and  gross  revenues  per  patient,  but  these 
centers  also  have  higher  average  discounts  that  appear  to  offset 
their  higher  average  charges.     These  results,  however,  represent 
small  sample  sizes;   further  study  is  needed  for  definitive 
conclusions . 

Durable  Medical  Equipment  Suppliers  are  diverse  in  the 
services  provided:  this  diversity  precludes  an  indepth  analysis 
of  the  impact  of  joint  ventures  on  this  industry.     Meaningful  per 
unit  comparisons  of  utilization,   expense,   and  charge  measures 
cannot  be  computed.     Results  reported  are  limited  to  the  issues 
of  access,   profitability  and  net  charges   (after  discounts) . 

Nonjoint  venture  equipment  dealers  generate  a  significantly 
larger  share  of  their  revenues  from  Medicare,   and  self-pay 
patients  than  their  joint  venture  counterparts.     This  suggests 
that  the  nonjoint  venture  equipment  dealers  provide  greater 
access  to  patients  with  limited  ability  to  pay.     Also,  nonjoint 
venture  businesses  average  significantly  higher  discounts  and 
writeoffs  than  physician  owned  firms.     If  gross  charges  are 
similar,  this  finding  suggests  that  nonjoint  venture  providers 
are  less  expensive  than  joint  venture  businesses.  Finally, 
equipment  businesses  owned  by  physicians  are  significantly  more 
profitable  than. nonjoint  venture  firms.     These  findings  suggest 
that  joint  venture  equipment  dealers  have  relatively  higher 
charges  than  their  nonjoint  venture  counterparts. 

A  problematic  arrangement  in  the  medical  equipment  and 
supply  industry  that  may  inhibit  conipetition  are  joint  venture 
businesses  that  are  "shell"  companies.     The  "shell"  company  owns 
none  of  the  durable  medical  equipment  and  thus  assumes  no  risk. 
Rather,   the  risks  are  assumed  by  an  ongoing  business;  such  an 
arrangement  can  generate  profits  by  marking  up  services  and 
equipment  that  are  provided  by  the  operating  company.  The 
profits  from  this  arrangement  are  split  by  the  physician  owners 
of  the  "shell"  corporation  and  the  operating  company.  More 
comprehensive  data  is  needed  to  evaluate  impacts  of  joint  venture 
ownership  on  the  utilization  and  expenses  for  durable  medical 
equipment  services. 

Home  Health  Agencies    were  subdivided  into  agencies  that  are 
Medicare  certified  and  those  that  are  not  Medicare  certified. 
The  joint  venture  agencies,  while  demonstrating  some  differences, 
provide  no  clear  pattern  of  greater  profitability  from  the 
operation  of  home  health  services.     Private  non-Medicare  joint 
venture  agencies  generate  significantly  higher  gross  and  net 
revenue  per  patient  than  their  nonjoint  venture  counterparts. 
Medicare  certified  joint  venture  agencies  render  significantly 
more  visits  per  patient  than  otherwise  similar  nonjoint  venture 
Medicare  agencies.     The  significantly  higher  utilization  that 
characterizes  joint  venture  Medicare  home  health  agencies  occurs 
because  these  agencies  provide  relatively  lower  cost,  lower 
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skilled  services  to  their  patients.  The  average  gross  revenue  as 
well  as  net  revenue  per  patient  are  higher  for  the  Medicare  joint 
venture  home  health  agencies. 

These  results  are  based  on  relatively  large  home  health 
agencies  and  do  not  include  smaller  agencies  or  agencies  that 
generate  a  substantial  part  of  the  revenues  from  sources  other 
than  home  health  services.     Moreover,   joint  ventures  account  for 
a  small  percentage  of  these  larger  dedicated  home  health 
agencies . 

These  results  do  not  indicate  the  impact  of  joint  ventures 
on  the  provision  of  home  infusion  therpay  services.  While 
physician  ownership  of  home  infusion  therapy  has  been  recognized 
as  an  area  of  concern,   the  data  collected  could  not  be  used  to 
evaluate  the  impact  of  joint  ventures  on  the  provision  of  these 
services. 

Radiation  Therapy  Centers    are  predominately  owned  by 
physicians.     Some  of  these  facilities  are  owned  solely  by 
consultation  or  nonref erring  physicians,  whereas  the  remainder 
have  some  referring  physician  owners.     This  factor  in  conjunction 
with  the  small  number  of  freestanding  facilities  providing  these 
services  allow  only  a  limited  analysis  as  to  the  impact  of  joint 
venture  ownership. 

Nonjoint  venture  radiation  therapy  facilities  and  joint 
venture  facilities  generate  comparable  shares  of  their  revenue 
from  all  payer  classes.     Nonjoint  venture  radiation  therapy 
centers  render  more  procedures  per  patient  than  physician  owned 
facilities.     On  the  other  hand,   joint  venture  radiation  therapy 
centers  charge  more  per  procedure,  which  on  net  results  in  higher 
total  charges  per  patient. 

Summary — Joint  venture  ownership  arrangements  have  no 
apparent  negative  effects  on  hospital  and  nursing  home  services. 
For  ambulatory  surgical  services,  home  health  services,  durable 
medical  equipment  suppliers,   and  radiation  therpay  services,  some 
potential  problems  exist  but  our  data  did  not  allow  us  to  draw 
definitive  conclusions.     For  clinical  laboratories,  diagnostic 
imaging  services,   and  physical  therapy  services,   our  results 
indicate  significant  negative  impacts  on  access,  significantly 
higher  utilization  and  significantly  higher  charges  at  joint 
venture  facilities. 
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Summary  of  Results  on  Problematic  Joint  Venture  Facilities  in  Florida 


JOINT  VENTURE  FACILITY  TYPE: 

Clinical 

Physical 

Diagnostic 

Laboratories 

Therapy 

Imaging 

Facilities 

Centers 

Access  to 

Significantly 

Low* 

poor  persons 

lower 

Access  to  Medicare 

Significantly 

Low* 

Recipients 

lower 

Utilization 

Significantly 

Signilicanlly 

Significantly 

higher 

higher 

higher* 

Charges 

Significantly 

Significantly 

Not 

higher 

higher 

compared* 

Profitability 

Significantly 

Significantly 

higher 

higher 

Source:  Joint  Ventures  Among  Health  Care  Providers  in  Florida:  Volume  II.  State  of  Rorida,  Health  Care  Cost  Containment 
Board  in  conjunction  with  The  Department  of  Economics  and  The  Department  of  Finance,  Rorida  State  University. 


*  These  comparisons  were  not  tested  statistically  because  almost  all  Rorida  facilities  were  joint  ventures.  Utilization 
comparisons  are  based  on  comparing  three  Florida  MSAs  to  Baltimore  f^lSAs. 
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Chairman  Stark.  Thank  you  very  much  for  most  interesting  and 
informative  testimony. 

Dr.  Mitchell,  I  believe  that  this  study  that  you  and  Dr.  Scott  di- 
rected was  the  result  of  an  inquiry  by  the  Florida  State  Legisla- 
ture, is  that  correct? 

Ms.  Mitchell.  Yes,  it  is. 

Chairman  Stark.  And  had  you  worked  for  them  before? 
Ms.  Mitchell.  No. 

Chairman  Stark.  So,  if  I  understand  the  genesis  of  this,  some- 
body in  the  Florida  State  Legislature  decided  that  this  was  an  area 
that  ought  to  be  investigated,  and  through  a  bidding  process  or 
some  independent  selection  process,  the  University  of  Florida  and 
the  two  departments  that  you  represent  were  selected,  is  that  

Mr.  Scott.  Florida  State  University. 

Ms.  Mitchell.  The  Florida  Legislature  mandated  this  study 
during  the  1989  session  and  they  requested  that  the  Health  Care 
Cost  Containment  Board  conduct  the  study.  The  board  contracted 
with  us  to  do  the  study. 

Chairman  Stark.  Who  is  us? 

Ms.  Mitchell.  Dr.  Scott  and  I,  representing  Florida  State  Uni- 
versity, we  are  the  principal  investigators  who  did  all  the  work. 

Chairman  Stark.  In  other  words,  it  was  not  your  doctoral  disser- 
tation of  some  years  back  that  prompted  this  thing? 

Ms.  Mitchell.  We  are  both  tenured  associate  professors. 

Chairman  Stark.  And  your  field,  Dr.  Mitchell,  is  economics? 

Ms.  Mitchell.  Yes,  I  specialize  in  health  care. 

Chairman  Stark.  And,  Dr.  Scott,  your  field? 

Mr.  Scott.  Finance,  and  I  have  specialized  in  health  care  finance 
and  health  care  economics. 

Chairman  Stark.  Dealing  with  issuance  of  bonds  and  

Mr.  Scott.  My  other  specialty  is  our  financial  modeling  dealing 
with  investments,  options. 

Chairman  Stark.  You  are  both  comfortable  with  the  free  enter- 
prise system? 

Mr.  Scott.  Absolutely. 

Chairman  Stark.  Dr.  Mitchell. 

Ms.  Mitchell.  Yes.  Economists  believe  in  competition. 

Chairman  Stark.  OK.  All  I  am  trying  to  establish  is  that  you 
were  not  hired  by  doctors  with  a  complaint  that  somebody  else  was 
stealing  their  business,  but  that  you  sort  of  came  to  this  at  the  re- 
quest of  the  legislature.  Do  you  know  what  prompted  the  legisla- 
ture to  get  into  this? 

Ms.  Mitchell.  This  is  secondhand,  and  apparently  there  is  a  leg- 
islator down  in  south  Florida,  this  situation  was  brought  to  his  at- 
tention by  some  hospitals  down  there  that  felt  like  they  were  being 
hurt  by  physician  joint  ventures,  and  it  happened  during  the  1989 
session. 

Chairman  Stark.  Thank  you. 

You  have  each  gone  into  some  detail  as  to  how  you  collected  the 
data.  Could  you  discuss  whatever  evidence  you  were  able  to  find  or 
whatever  opinion  you  were  able  to  form  in  terms  of  quality  or 
access  for  whomever  ends  up  paying  the  bills  for  medical  care,  gen- 
erally the  taxpayers?  I  know  you  are  no  authorities  in  that  area, 
but  that  is  an  issue  that  is  generally  in  our  minds  when  we  talk 
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about  health  care.  Could  you  find  any  benefits  to  the  good  folks  in 
Florida  from  having  this  proliferation  of  ownership  arrangements 
between  physicians  and  these  testing  facilities? 

Ms.  Mitchell.  There  did  not  appear  to  be  any  significant  bene- 
fits, based  on  the  data  that  we  collected,  with  the  exception  of 
nursing  homes. 

Mr.  Scott.  I  would  add  to  that  that  you  need  to  keep  in  mind 
that  what  we  report  here  are  averages,  and,  as  such,  the  averages 
do  not  mean  that  everyone  who  is  invested,  every  physician  who 
had  invested  was  in  any  way  overutilizing,  overcharging,  or  any- 
thing else,  but  it  means  that  systematically,  their  averages  were 
higher  for  charges,  higher  for  utilization  and  that  access  was  more 
limited  when  we  report  such  results.  So,  ''on  average"  I  think  is  a 
key  word  to  install  there  as  to  the  effects. 

Ms.  Mitchell.  The  other  point,  Mr.  Stark,  that  we  do  not  make 
any  claims  about  inappropriate  utilization.  All  we  can  say  is  that 
the  utilization  is  higher. 

Chairman  Stark.  Was  higher.  I  think,  Dr.  Mitchell,  you  suggest- 
ed that  it  was  in  diagnostic  imaging  that  almost  every  physician — 
is  that  the  area  where  the  highest  incidence  of  ownership  exists? 

Ms.  Mitchell.  Yes,  approximately,  I  think  it  was  3,400  physi- 
cians in  the  State  of  Florida  have  investment  interests  in  diagnos- 
tic imaging  facilities. 

Chairman  Stark.  How  many  physicians  are  there? 

Ms.  Mitchell.  There  is  approximately  25,000  physicians  who  are 
active  in  the  State  of  Florida,  but  you  have  to  compare  it  to  the 
appropriate  base.  There  are  18,250  who  are  involved  in  direct  pa- 
tient care,  and  that  excludes  anesthesiologists,  radiologists,  and  pa- 
thologists. 

Chairman  Stark.  I  have  always  felt  that  if  the  practice  of  physi- 
cian ownership  in  a  facility  to  which  they  refer  became  pervasive 
enough,  if  everybody  owned  a  piece  of  every  imaging  center,  the 
only  result  would  be  no  difference  in  quality  or  access  or  anything 
else,  but  the  net  result  would  just  have  to  put  a  layer  of  cost  on  top 
of  the  aggregate  cost  of  imaging  to  in  effect,  pay  the  dividend,  in- 
terest and/or  commission.  There  would  be  no  net  gain,  no  one 
center  would  have  any  more  advantage,  and  you  would  just  add 
kind  of  a  layer.  Is  it  the  net  result  and  don't  you  come  very  close  to 
it  in  Florida,  to  say  all  you  have  done  is  raised  the  cost  to  everyone 
and  have  no  real  change  in  competition  or  am  I  missing  some- 
thing? I  think  you  are  suggesting  that  you  get  very  close  to  that. 

Ms.  Mitchell.  In  diagnostic  imaging,  there  does  not  appear  to  be 
competition  with  nonjoint  venture  providers,  because  there  are 
none  or  relatively — of  all  the  facilities  that  responded  to  our 
survey,  there  was  only  one  nonjoint  ventured  MRI  center. 

Of  the  nonrespondents — and  we  contacted  all  the  nonresponding 
diagnostic  imaging  facilities — there  were  only  two  nonresponding 
facilities  that  provided  MRIs  or  CAT  scans.  Most  of  the  

Chairman  Stark.  You  are  getting  close  to  what  I  am  asking.  Let 
us  assume  for  a  minute  that,  in  general,  every  MRI  in  Florida  is 
owned  by  physicians  who  refer  to  it.  What  possible  results  can  that 
relationship  have,  except  that  if  you  assume,  as  Dr.  Scott  said,  on 
average,  that  the  doctor  receives  10  percent  return  for  no  at-risk 
investment,  all  we  have  done  is  put  a  commission  on  top  of  every 
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diagnostic  imaging  procedure  and,  on  average,  every  doctor  gets  a 
10-percent  fee  for  referring,  and  we  have  accomplished  nothing. 

Mr.  Scott.  Except  to  add  to  the  cost,  I  think  that  is  correct. 

Chairman  Stark.  That  is  the  point  I  am  making.  Is  there  any 
other  result  that  one  could  

Mr.  Scott.  I  think  there  is  possibly  a  result  in  terms  of  the — ba- 
sically, patients  are  very  loyal  to  physicians,  by  and  large,  and, 
therefore,  if  the  physician  is  an  owner  and  makes  referrals  to  a  fa- 
cility they  own,  you  have  lessened  the  competition  for  that  group  of 
patients  and  you  might  have — and  there  are  some  studies  that 
have  tried  to  look  at  this,  but  it  is  very  difficult — you  would  logical- 
ly expect  there  could  be  a  deleterious  effect  on  quality.  That  is,  you 
might  not  have  persons  involved  in  that  business  who  were  as 
qualified. 

If,  rather  than  having  all  the  physicians  with  ownership  and 
adding  to  the  charge,  you  had  all  the  imaging  centers  competing 
with  each  other  to  provide  services,  I  think  physicians  without  an 
economic  incentive  would  be  inclined  to  seek  the  best  services  they 
could  get  from  those  centers. 

Ms.  Mitchell.  The  other  point  to  make  here,  too,  is  that— never 
mind,  I  forgot  what  I  was  going  to  say.  [Laughter.] 

Chairman  Stark.  Let  me  ask  this:  Can  you,  in  your  opinion, 
transfer  the  economic  behavior  in  Florida  to  other  States?  Is  there 
anything  about  Florida  that  suggests  that  this  result  would  be 
unique?  Is  there  any  reason  that  in  Texas  or  California  or  Pennsyl- 
vania, that  eventually  all  diagnostic  imaging  centers,  for  instance, 
would  not  eventually  be  owned  by  referring  physicians,  or  is  there 
something  that  you  could  suggest  to  the  committee  that  says  this  is 
a  Florida  problem  and  could  not  apply  in  other  States? 

Ms.  Mitchell.  It  is  not  a  Florida  problem,  it  is  something  that 
we  were  made  aware,  in  the  process  of  doing  the  survey,  that  in 
some  areas  of  the  country  it  is  probably  as  prevalent  as  it  is  in 
Florida,  for  example,  California  and  Texas.  We  received  calls  from 
people  out  there  working  on  this  who  indicated  to  us  that,  yes,  they 
believed  this  was  quite  prevalent  out  there  and  it  was  causing  some 
problems. 

Chairman  Stark.  So,  it  is  not  a  result  of  Florida  having  a  higher 
percentage  of  retirees  or  the  snow  birds  or  there  is  not  some 
unique  factor,  the  delightful  weather  that  is  almost  as  nice  as  Cali- 
fornia or  

Mr.  Scott.  There  is  also  another  part  of  this  study,  wherein  we 
surveyed  regulators  in  other  States.  Another  colleague,  conducted  a 
survey  of  regulators,  to  have  them  assess  the  significance  of  the 
problem,  and  there  are  many  States  where  it  is  less  problematic.  In 
some  States,  the  entry  into  any  health  care  business  is  far  more 
regulated  than  it  is  in  Florida. 

But  to  the  extent  that  regulation  was  absent  and  there  was  a 
reasonable  base  of  patients,  populous  States,  it  appeared  in  the 
minds  of  the  regulators  that  it  was  a  growing  problem  for  them,  so 
Florida  may  be  ahead  of  the  pack  or  may  not,  but  there  certainly 
appear  to  be  problems  that  are  more  pervasive  than  Florida. 

Chairman  Stark.  The  committee  will  recess  for  about  5  or  6  min- 
utes, until  Chairman  Pickle  returns,  and  we  will  ask  him  to  contin- 
ue. Please  excuse  us  for  a  moment. 
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[Recess.] 

Chairman  Stark.  The  hearing  will  resume. 

I  note  the  presence  of  the  ranking  member  of  the  Health  Sub- 
committee who  has  joined  us,  and  I  will  recognize  him  out  of  order 
for  a  moment  to  inquire,  and  then  we  will  proceed  as  the  other 
members  return  from  the  vote. 

Mr.  Gradison. 

Mr.  Gradison.  Thank  you  very  much  for  recognizing  me  out  of 
order,  Mr.  Chairman. 

I  regret  that  I  was  not  here  at  the  outset  of  the  hearing.  I  have 
had  a  chance  to  read  the  testimony  of  these  witnesses,  and  so  I  just 
want  to  focus  on  a  couple  of  questions  relating  to  the  next  steps. 

What  do  you  all  recommend  we  do  about  this? 

Ms.  Mitchell.  It  is  a  difficult  question  to  ask  us.  We  are  not  pol- 
icymakers. 

Mr.  Scott.  I  would  say  the  one  thing  that  is  clear  is  that,  to  the 
extent  that  joint  ventures  are  not  excessively  profitable,  I  do  not 
think  there  is  a  detrimental  effect  on  the  consumer,  and  I  think 
that  is  the  one  thing  that  comes  through  here,  is  that  there  are  in- 
dications that,  if  you  allow  joint  ventures,  they  do  produce  exces- 
sive profits  and  that,  to  the  extent  you  can  do  something  that 
would  eliminate  the  motives  for  overutilizing  or  overcharging,  that 
is  sort  of  a  general  issue  and  maybe  even  too  general  to  be  useful 
to  you. 

Mr.  Gradison.  Are  you  going  to  be  making  recommendations  to 
the  Florida  Legislature? 

Mr.  Scott.  No,  sir.  We  have  presented  this  study  to  the  Health 
Care  Cost  Containment  Board.  The  staff  there  is  currently  working 
on  a  set  of  recommendations  which  will  be  presented  to  the  Florida 
Health  Care  Cost  Containment  Board  at  the  end  of  this  month,  I 
think  next  week,  and  those  recommendations  will  be  forwarded  to 
the  legislature,  and  that  information  I  am  sure  could  be  provided 
to  the  committee  from  the  staff  of  the  Health  Care  Cost  Contain- 
ment Board. 

Mr.  Gradison.  One  final  question,  Mr.  Chairman. 

I  could  not  tell  from  your  study  whether  there  might  be  certain 
areas  of  your  State  which  would  be  adversely  affected,  if  these  ar- 
rangements were  prohibited,  in  particular,  rural  areas,  where  it 
might  be  difficult  otherwise  to  raise  the  capital  for  some  of  this 
high-cost  equipment. 

I  am  just  curious  whether  you  broke  out  the  figures  for  the  size 
of  the  community  or  the  distance  from  a  major  competitive  health 
care  facility  or  anything  like  that. 

Ms.  Mitchell.  We  found  that  none  of  the  joint  venture  business- 
es were  located  in  medically  underserved  or  rural  areas.  Further- 
more, with  the  exception  of  a  few  hospitals  and  nursing  homes, 
none  of  the  nonjoint  venture  businesses  were  located  there,  either. 

To  us,  as  economists,  this  makes  sense,  because  you  are  never 
going  to  operate  a  business  in  an  area  where  you  are  not  going  to 
generate  the  volume  of  patients  to  break  even.  So,  in  terms  of  geo- 
graphic access,  these  do  not  increase  access  to  persons  in  medically 
underserved  areas. 

As  a  matter  of  fact,  there  were  no  MRIs  or  CAT  scans  in  any 
county  in  Florida  with  less  than  100,000  persons. 
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Mr.  Gradison.  I  am  sorry,  would  you  repeat  that  last  statement? 

Ms.  Mitchell.  There  were  no  MRI  or  CAT  scans  

Mr.  Gradison.  In  metropolitan  areas? 

Ms.  Mitchell.  No,  there  were  no  MRI  or  CAT  scan  centers  in 
counties  with  less  than  100,000  persons  in  Florida. 
Mr.  Gradison.  Thank  you. 

Thank  you,  Mr.  Chairman,  for  the  chance  to  inquire. 
Chairman  Stark.  Thank  you,  Mr.  Gradison. 
Mr.  Pickle. 

Chairman  Pickle.  Thank  you,  Mr.  Chairman. 

I  am  going  to  follow  through  on  that  last  statement,  because  I 
think  it  is  important.  Your  statement  was  that  there  were  no  MRIs 
in  the  rural  areas  of  a  joint  venture  nature.  The  inference  would 
be  that  they  are  going  only  to  metropolitan  areas  and  that  the 
rural  service  is  not  being  attended  to. 

But  you  have  also  now  said  that  there  were  no  MRIs  by  nonven- 
tures  in  the  rural  areas,  so  the  rural  areas  are  really  not  being 
served.  The  question  is  why,  and  I  presume  it  has  to  be  because 
they  are  so  expensive,  and  it  would  be  natural  that  they  would  go 
to  the  metropolitan  areas  first,  because  of  the  volume  possibility,  so 
at  least  I  assume  that  is  a  premise  to  start  with. 

I  want  to  be  sure  that  I  understand  you,  though.  When  the  chair- 
man asked  you,  you  said  this  practice  was  being  investigated  by  the 
State  Legislature.  It  is  not  an  investigation,  it  is  a  study  or  review, 
as  you  said.  Dr.  Mitchell,  and  in  that  light  I  think  we  ought  to  look 
at  it,  not  as  an  ''investigation''  of  some  fraudulent  practice,  but  as 
a  "review"  of  how  imaging  centers  are  being  established.  I  think 
that  is  fundamentally  something  we  ought  to  keep  in  mind. 

The  complaint  was  that  hospitals  were  not  getting  the  service, 
instead  of  these  imaging  centers,  these  joint  ventures.  It  would  be 
natural  that  they  would  complain  or  be  bothered  about  it,  because 
it  is  a  concern  for  all  of  us. 

Now,  you  know,  when  you  get  to  talking  about  imaging  facilities 
and  physical  therapy  services,  clinical  laboratories,  they  are  all 
very  needed  and  vital  services  that  the  people  should  have.  Would 
you  agree  with  that? 

Ms.  Mitchell.  Yes,  I  would. 

Chairman  Pickle.  Particularly,  in  the  area  of  MRIs,  they  are 
very  expensive.  If  a  CAT  scan  or  similar  type  of  facility  costs 
upward  of  $1  million  or  more,  that  is  a  problem  for  any  communi- 
ty, particularly  a  rural  area.  So,  to  get  them  started,  there  has  got 
to  be  an  investment.  I  personally  think  it  is  because  the  physicians 
are  willing  to  make  the  investment. 

Now,  suppose  they  did  not,  supposed  it  would  be  against  the  law 
for  them  to  do  it,  would  you  say  that  those  same  facilities  would  be 
in  doctors'  offices?  Where  else  would  they  go?  They  would  go  either 
to  doctors'  offices  or  in  a  hospital,  would  they  not? 

Ms.  Mitchell.  Well,  if  ownership  by  referring  physicians  were 
banned,  a  radiologist  could  own  imaging  centers.  Radiologists  are 
not  in  a  position  to  make  referrals  to  the  facility  that  they  have  an 
ownership  interest  in.  Hospitals  could  provide  the  services,  also. 

I  should  note  here  that  several  of  the  imaging  centers  in  Florida 
are  owned  jointly  by  hospitals  and  several  limited  partners  who  are 
physicians. 
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Chairman  Pickle.  I  do  not  find  that  difficult  to  accept.  I  think 
the  wider  the  ownership,  probably  the  better  for  us.  I  would  be  par- 
ticularly interested  in  knowing  what  this  Florida  panel  recom- 
mends, because  it  is  a  problem  that  we  should  address,  but  I  do  not 
think  we  should  just  automatically  assume  that  everybody  is  just 
trying  to  do  this  for  profit  and  profit  alone. 

Ms.  Mitchell.  I  agree. 

Chairman  Pickle.  I  assume  that  your  study  is  in  agreement  with 
that  general  approach. 

Now,  you  have  also  said  something  very  important  to  me,  that 
your  study  did  not  find  that  there  was  overutilization  in  Florida, 
indicating  some  graft  or  corruption,  but,  rather,  it  was  higher  utili- 
zation, and  that  I  think  would  be  normal.  But  it  is  not  overutiliza- 
tion, am  I  correct  in  hearing  you? 

Ms.  Mitchell.  Mr.  Pickle,  we  cannot  determine  whether  the  uti- 
lization was  inappropriate.  We  can  only  say  that  it  was,  on  aver- 
age, higher  in  facilities  which  were  owned  by  referring  physicians. 

Chairman  Pickle.  All  right.  Let  us  take  that  point,  comparing  it 
to  Baltimore.  You  said  over  in  Baltimore  that  they  did  not  have 
many  of  the  MRIs  in  proportion  to  the  amount  in  Florida,  and, 
therefore,  that  the  degree  of  use  or  utilization  in  Florida  was  much 
greater.  Does  it  not  follow  that  that  is  because  there  are  so  many 
elderly  people  in  Florida,  by  comparison  to  the  Baltimore  area? 

Ms.  Mitchel.  We  controlled  for  that.  We  only  made  comparisons 
between  Baltimore  and  three  Florida  SMSAs,  Jacksonville,  Miami, 
and  Orlando,  that  had  similar  socioeconomic  characteristics.  They 
all  had  a  similar  proportion  of  elderly,  similar  per  capita  income. 

Chairman  Pickle.  Well,  in  Baltimore  

Mr.  McGrath.  Would  the  gentleman  yield? 

Chairman  Pickle.  I  will  in  just  a  minute.  My  time  is  going. 

In  Baltimore,  were  there  any  nonphysician  owned  MRIs  or  joint 
ventures? 

Ms.  Mitchell.  Just  one. 

Chairman  Pickle.  Just  one.  Were  their  charges  much  less  than 
the  Florida  charges? 

Ms.  Mitchell.  We  did  not  evaluate  charges,  because  Maryland  is 
a  ratesetting  State,  and  Florida  is  not. 

Chairman  Pickle.  Well,  it  seems  to  me  that  the  charges  seem  to 
be  at  the  very  heart  of  what  we  are  trying  to  get  at,  and  what  I  am 
trying  to  find  out  is,  are  not  the  charges  relatively  the  same, 
whether  it  is  a  physician  owned  or  whether  it  is  a  nonphysician 
owned?  Do  you  have  any  way  to  respond  to  that?  Do  you  know? 

Ms.  Mitchell.  Well,  in  Maryland,  a  large  proportion  of  the  MRIs 
are  provided  at  outpatient  departments  of  hospitals,  and,  therefore, 
they  are  under  ratesetting. 

Chairman  Pickle.  Mr.  Chairman,  I  yield  to  Mr.  McGrath. 

Mr.  McGrath.  I  thank  the  gentleman  for  yielding. 

I  just  want  to  see  if  I  can  make  a  point  of  this  distinction  you  are 
drawing  between  Florida  and  perhaps  Maryland.  I  am  just  wonder- 
ing whether  or  not  Florida  is  a  certificate  of  need  State,  in  terms  of 
limiting  the  availability  either  in  not-for-profits,  public  hospitals  or 
whatever,  limiting  the  availability  of  these  kinds  of  machines  like 
an  MRI  or  a  CAT  scan  or  whatever. 
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Ms.  Mitchell.  In  freestanding  centers,  they  are  not  subject  to 
certificate  of  need  regulations. 

Mr.  McGrath.  I  guess  that  is  my  point.  In  New  York,  we  have  a 
very  similar  circumstance,  where  all  of  the  hospitals  and  the  public 
providers  are  under  a  very,  very  stringent  certificate  of  need  proc- 
ess, whereas  doctors  are  not.  I  do  not  know  why  they  are  not,  but, 
at  the  same,  they  are  simply  not. 

Now,  it  might  account  for  the  disparity  between  the  numbers  of 
procedures  done  in-hospital,  as  opposed  to  those  done  in  a  free- 
standing environment.  I  am  just  wondering  whether  or  not  your 
survey  took  into  account  that  kind  of  a  distinction,  and,  secondari- 
ly, whether  or  not  it  took  into  account  the  evolution  of  the  practice 
of  medicine  from  the  x  ray,  perhaps,  to  the  MRI  and  to  some  other 
imaging  procedure. 

Because  of  medical  malpractice  and  a  whole  bunch  of  other 
things,  where  doctors  are  now  faced  with  higher  insurance  cost, 
they  are  perhaps  practicing  more  of  a  defensive  kind  of  medicine 
and  ensuring  that  all  procedures  that  would  be  required  are  now 
done  in  order  to  protect  themselves  to  some  extent.  I  just  wonder 
whether  a  distinction  between  a  certificate  of  need  State  and  a  dis- 
tinction of  how  the  evolution  of  the  practice  of  medicine  has  now 
evolved  have  any  relevancy  in  your  particular  survey. 

Mr.  Scott.  It  would  seem  to  me  that  doctors  in  Baltimore  would 
have  the  same  peril  for  malpractice  suits  as  doctors  in  Florida. 
Again,  the  comparisons  we  made  were  limited  to  similar  MSAs,  in 
terms  of  the  income,  the  age  composition,  and  we  compared  also 
the  major  causes  of  hospitalization,  those  were  similar,  as  were  the 
10  leading  causes  of  deaths  for  the  Florida  MSAs  and  the  Balti- 
more MSA. 

The  access  to  the  services  in  Baltimore,  because  of  Maryland's 
ratesetting  system  and  the  third-party  payer  system,  should  have 
been  more  free  than  access  to  services  in  Florida.  In  other  words, 
their  health  insurance  system  is  one  that  would  ostensibly  offer 
greater  access. 

The  certificate  of  need  law  in  Florida  limits  hospitals  from  build- 
ing such  facilities  within  the  hospital,  but  does  not  preclude  the 
hospital  from  entering  into  a  partnership  or  a  corporation  outside 
and  separate  from  the  hospital  that  could  provide  these  services, 
nor  does  it  preclude  private  persons  generally,  not  health  care  pro- 
fessionals at  all  from  setting  up  such  businesses. 

I  do  not  know  if  that  answers  your  question  or  not. 

Ms.  Mitchell.  Two  more  points  on  this  issue;  Baltimore  has  two 
medical  schools,  which  would  tend  to  lead  to  higher  utilization  of 
MRIs  and  CAT  scans.  Furthermore,  we  obtained  information  from 
the  Maryland  Health  Services  Commission  that,  since  Baltimore  is 
a  relatively  isolated  area,  patients  are  not  going  to — you  are  not 
going  to  have  the  border-crossing  problem  that  you  would  have 
like,  for  example,  in  New  York  City,  where  patients  from  within 
New  York  City  would  be  going  to  maybe  New  Jersey  to  get  serv- 
ices. In  Baltimore,  they  tend  to  stay  there  and  have  the  diagnostic 
services  performed  there. 

Mr.  Cardin.  Would  my  colleague  from  New  York  yield? 

Mr.  McGrath.  I  yield. 
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Mr.  Cardin.  Let  me  first  explain  that  I  represent  Baltimore,  and 
I  am  not  sure  whether  I  should  be  concerned  or  pleased  that  we 
have  so  few  joint  venture  physician-owned  diagnostic  imaging  cen- 
ters in  our  community. 

Let  me  raise  one  concern.  Mr.  Pickle  pointed  out  that  it  could  be 
an  advantage  to  have  joint  venture,  physician-owned  facilities,  in 
that  they  provide  the  capital  and  the  know-how  to  bring  new  tech- 
nology and  services  to  a  community  that  otherwise  may  not  be 
there  if  we  were  to  prohibit  this  source  of  funding. 

Were  the  people  of  Baltimore  denied  access  to  imaging  centers  as 
a  result  of  not  having  the  same  participation  by  physicians  in  joint 
venture  ownership  as  you  saw  in  Florida?  Did  you  see  any  evidence 
that  this  technology  was  not  available  to  the  people  of  Baltimore? 

Ms.  Mitchell.  No,  we  did  not,  and  there  are  freestanding  centers 
in  Baltimore  that  are  owned  by  radiologists  who  are,  as  we  said 
before,  nonreferring  physicians,  and  they  are  providing  the  serv- 
ices. So,  if  there  was  a  ban  put  on  having  referring  physician  own- 
ership, radiologists  could  still  provide  these  services.  From  what  we 
understand,  radiologists  have  been  hurt  by  having  referring  physi- 
cian involvement  in  these  arrangements. 

Mr.  Cardin  [presiding].  So,  the  bottom  line  is  that  access  in  Bal- 
timore has  not  suffered  as  a  result  of  having  fewer  joint  ventured 
owner  

Ms.  Mitchell.  No,  it  does  not  appear  to  be  the  case. 

Mr.  Cardin.  Now,  you  did  not  make  a  comparison  on  actual 
costs,  but  you  did,  I  understand,  on  profits  or  cash-flow?  Is  that 
how  you  did  it,  Dr.  Scott? 

Mr.  Scott.  Yes,  sir.  On  the,  if  you  will,  net  operating  margin  for 
the  facility,  not  the  net,  I  am  sorry,  but  just  the  operating  margin 
before  paying  fixed  expenses.  What  was  left  after  subtracting  from 
net  revenues,  we  subtracted  direct  charges  for  providing  the  serv- 
ices. 

Mr.  Cardin.  Assuming  one  of  our  goals  is  to  keep  medical  costs 
as  low  as  we  can,  it  is  my  understanding  that  the  Baltimore  cash- 
flow compared  favorably  to  Florida?  That  is  not  correct? 

Mr.  Scott.  No,  sir,  we  did  not — the  only  comparison  for  Balti- 
more was  on  utilization. 

Mr.  Cardin.  Just  utilization? 

Mr.  Scott.  Right. 

Mr.  Cardin.  So,  Baltimore  utilization  compared  favorably  to 
Florida? 
Mr.  Scott.  Yes,  sir. 

Mr.  Cardin.  Of  course,  utilization  has  a  direct  impact  on  cost, 
also. 

Mr.  Scott.  Yes,  sir. 

Mr.  Cardin.  So,  from  the  point  of  view  of  overall  medical  cost, 
Baltimore  at  least  compared  favorably  to  Florida  in  that  regard? 
Mr.  Scott.  Yes. 

Mr.  Cardin.  And  we  can  draw  whatever  decisions  we  want  from 
that. 

Mr.  Scott.  Yes,  sir. 

Mr.  Cardin.  I  notice  that  you  had  no  significant  comparison  as 
far  as  DME  was  concerned.  I  have  introduced  legislation  that 
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would  prevent  referrals  by  physician  owned  DMEs.  What  findings 
did  you  report  in  regard  to  DME  referrals? 

Ms.  Mitchell.  We  collected  information  and  we  found  that  from 
the  medical  equipment  suppliers  that  responded  to  our  survey,  ap- 
proximately 20  percent  were  owned  by  referring  physicians.  It  was 
very  difficult  to  make  any  kind  of  utilization  or  cost  comparison, 
because  of  the  fact  that  some  of  these  businesses  specialized  in  the 
provision  of  oxygen  services,  whereas,  others  specialized  in  provid- 
ing wheelchairs  and  hospital  beds.  Those  two  types  of  businesses 
are  not  comparable,  and  if  we  had  made  comparisons,  it  would 
have  been  like  comparing  apples  and  oranges. 

We  did  find,  however,  that  joint  ventured  businesses  were  signifi- 
cantly more  profitable  than  nonjoint  ventured  businesses,  and  we 
found  a  particular  problem  with  the  shell  corporations  in  the  State 
of  Florida. 

Mr.  Cardin.  Let  me  apologize  and  turn  the  gavel  over  to  Con- 
gressman Levin.  We  have  about  3  minutes  left  on  the  vote,  so  I 
need  to  leave. 

Mr.  Levin  [presiding].  Mr.  Cardin  will  read  the  end  of  your  re- 
sponse in  the  record,  if  you  had  not  finished.  Have  you  finished? 
Ms.  Mitchell.  Yes. 
Mr.  Scott.  Yes,  sir. 

Mr.  Levin.  I  may  cover  some  ground  that  others  have,  because  I, 
of  course,  was  gone  for  a  bit.  You  know,  we  do  these  hearings  seria- 
tum,  instead  of  getting  contending  forces  together  on  the  same 
panel,  and  it  might  be  of  interest,  if  you  would  comment  on  some 
of  the  testimony  that  is  going  to  come  later,  because  on  the  last 
panel  there  is  some  testimony  that  disagrees  with  your  data  or 
with  the  conclusions  that  some  would  pull  from  your  data. 

So,  let  me  just  ask  you,  there  is  a  distinction  in  Mr.  Mills'  testi- 
mony between  the  self-referral  mechanism  when  it  comes  to  ana- 
lytical tools  and  therapeutic,  and  it  says  that  the  study  recom- 
mends prohibiting  physician  self-referrals  only  in  three  areas.  The 
three  areas  mentioned  in  his  testimony  are  physical  therapy,  diag- 
nostic imaging,  and  clinical  labs. 

Do  you  think  your  data  would  indicate  that  those  are  the  main 
or  only  areas  of  problem,  or  it  might  be  more  broad  than  that? 

Ms.  Mitchell.  We  grouped  the  facilities  into  three  categories 
where  we  perceived  no  problems,  problematic,  and  then  a  third 
group  which  we  called  inconclusive.  In  the  inconclusive  group, 
there  were  four  types  of  facilities,  ambulatory  surgery,  durable 
medical  equipment,  home  health,  and  radiation  therapy. 

The  reason  we  put  them  in  the  inconclusive  group  is  that  we 
found  problems  or  indications  of  problems,  but  the  sample  sizes 
were  small  or  we  were  not  able  to  make  the  appropriate  compari- 
sons. 

For  example,  in  multispecialty  ambulatory  surgical  facilities,  we 
found  access  problems.  We  found  some  indications  of  higher  utiliza- 
tion of  home  health  agencies,  but  we  had  only  been  able  to  make 
the  comparisons  for  one  type  of  home  health  agency,  these  larger 
type  homes.  We  could  not  say  anything  about  home  infusion. 

In  durable  medical  equipment,  as  I  just  stated,  we  were  not  able 
to  make  any  comparisons  on  utilization,  because  of  the  diverse 
nature  of  the  services  provided.  It  would  have  been  inappropriate 
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for  us  to  compare  a  business  specializing  in  oxygen  services  to  a 
business  which  specializes  in  providing  canes  and  wheelchairs. 

We  did  find  problems  with  shell  corporations,  though,  in  durable 
medical  equipment.  So,  it  is  not  that  inconclusive  area.  We  put 
them  there,  because  there  are  potential  problems,  but  the  data  we 
collected  did  not  allow  us  to  draw  concrete  conclusions. 

Mr.  Levin.  All  right.  So,  the  rather  rigorous,  if  not  rigid  line  that 
Mr.  Mills  would  have  us  draw,  you  do  not  think  is  supported  by 
your  study? 

Mr.  Scott.  I  would  say  that  there  is  sort  of  the  turning  of  a 
phrase  there,  and  I  think  possibly  Mr.  Mills  refers  to  the  forthcom- 
ing recommendations  for  policy  by  the  Health  Care  Cost  Contain- 
ment Board,  rather  than  our  study,  because  we  did  not  make  policy 
recommendations  in  this  study. 

But  the  results  that  we  have  were  clear  in  three  areas,  and  as 
Dr.  Mitchell  stated,  they  were  less  clear  in  other  areas,  and  we 
have  heard  responses  from  people  in  radiation  therapy  and  from 
infusion  therapy,  that  there  is  virtually  no  opportunity  for  abuse 
and,  therefore,  this  should  not  be  considered. 

It  is  not  at  all  clear  to  me  that  that  is  the  case,  and  the  results 
that  we  got  did  not  indicate  there  was  a  problem,  but  it  did  not 
indicate  there  were  no  problems.  There  were  areas  where  we  found 
no  problems,  and  the  areas  that  are  cited  in  the  subsequent  testi- 
mony— and  we  have  been  through  some  of  the  prepared  testimo- 
ny—do not  fall  into  that  clearly  no  problem  area. 

Mr.  Levin.  Now,  another  critique  in  his  testimony  is  that  your 
study  does  not  identify  the  positive  impact  that — I  am  reading  from 
page  4 — new  health  care  joint  ventures  have  had  in  three  key 
areas,  cost,  access,  and  quality. 

You  are  an  economist — are  you  both  economists?  I  forget. 

Ms.  Mitchell.  I  am  an  economist.  Dr.  Scott  is  a  finance  profes- 
sor. 

Mr.  Levin.  OK. 

Mr.  Scott.  I  am  a  financial  economist. 

Mr.  Levin.  A  financial  economist.  So,  that  may  be  a  bit  of  a  sen- 
sitive criticism,  you  were  not  sensitive  to  issues  of  cost. 

The  testimony  goes  on  to  say  that  there  will  be  elimination  of 
competition,  if  there  were  this  kind  of  a  rigorous  ban,  and  that  has 
not  been  taken  into  account;  nonphysician  providers  will  dominate 
local  markets  and  will  raise  prices.  Any  comment  on  that  critique? 

Mr.  Scott.  I  would  say  there  is  no  evidence  that  supports  the 
claim  that  was  just  stated.  The  evidence  that  we  have  is  that  if 
physicians  are  in  a  position  to  make  referrals  and  you  are  trying  to 
compete  with  that  physician,  that  you  are  unlikely  to  succeed. 

That  is  a  common  complaint  we  got,  as  we  collected  data,  and 
the  evidence  that  we  have,  these  three  areas  where  we  found  clear 
evidence  of  abuse  are  areas  where  physician  investment  in  these 
businesses  is  among  the  highest,  so  that  the  impact  on  competition, 
to  the  extent  that  it  is  indicated  in  our  results,  is  that  physician 
investment  in  these  businesses  has  not  increased  competition,  it 
has  increased  charges  and  utilization,  or  there  are  increased  utili- 
zation rates  and  increased  charges  at  physician-owned  businesses 
compared  to  the  nonphysician-owned  businesses,  and  that  profits 
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are  much  higher  where  physician  investment  is  more  common  and 
where  referrals  by  owning  physicians  is  more  common. 

Mr.  Levin.  Let  me  ask  you  one  further  question,  and  then  I  see 
that  Mrs.  Johnson  has  returned,  and  I  would  ask  if  she  would  like 
to  participate.  I  have  used  my  5  minutes. 

There  is  also  a  comment  on  page  5,  and  this  relates  to  access, 
and  you  have  really  touched  on  this.  It  says,  in  the  second  para- 
graph. 

Indeed,  while  the  study  notes  that  physician  investment  was  high  in  specialties 
such  as  radiation  therapy,  it  does  not  consider  how  quickly  patients,  particularly  in 
small  cities  and  rural  areas,  would  obtain  access  to  that  treatment  absent  that  phy- 
sician investment. 

I  come  from  Michigan.  I  had  a  chance  some  years  ago,  with  Bob 
Traxler,  to  look  at  facilities  in  the  thumb,  which  is  a  smalltown 
area  and  rural,  and  there  is  obviously  a  lot  of  sensitivity  to  this 
kind  of  an  attack  or  critique. 

So,  let  me  ask  you,  any  further  response  to  that  suggestion  about 
loss  of  access  to  such  treatment  absent  physician  investment? 

Ms.  Mitchell.  Mr.  Levin,  as  I  have  stated  before  here  today,  pro- 
ponents of  joint  ventures  say  that  physician  investment  increases 
access,  geographic  access  to  persons  in  medically  underserved 
areas. 

We  found  that  not  to  be  the  case  in  the  State  of  Florida,  howev- 
er. None  of  the  joint  venture  businesses  were  located  in  medically 
underserved  or  rural  areas  at  all,  and  this  was  also  true  for  non- 
joint  venture  businesses,  with  the  exception  of  some  hospitals  and 
nursing  homes. 

So,  to  us,  as  economists,  this  makes  sense,  because  it  is  unlikely 
that  a  business  operating  in  a  rural  or  medically  underserved  area 
is  going  to  generate  the  volume  of  patients  necessary  to  break 
even. 

Mr.  Levin.  Before  I  turn  it  back  to  the  two  chairs,  on  page  6, 
there  is  reference — and  Mr.  Mills  will  have  his  crack  at  it,  too — the 
study  is  biased  against  physician  joint  ventures.  Do  you  have  a 
bias? 

Mr.  Scott.  No,  sir. 

Ms.  Mitchell.  No. 

Mr.  Scott.  Let  me  state  that  the  way  we  set  up  the  hypothesis 
that  we  tested  was  to  basically  state  that  physician  joint  ventures 
had  favorable  impacts  or  had  neutral  or  favorable  impacts,  and 
only  if  there  was  significant  evidence  that  that  was  not  true,  that 
is,  if  they  were  statistically  significant,  not  just  some  higher  utiliza- 
tion, but  statistically  significantly  higher  utilization,  did  we  reject 
that  premise  that  it  was  basically  stated  in  the  most  favorable 
terms  for  physician  joint  ventures. 

Had  we  been  biased,  we  could  have  stated  the  hypothesis  that 
joint  ventures  have  deleterious  effects  on  consumers,  and  we  would 
have  rarely  rejected  that  hypothesis  with  the  data  that  we  have. 
Indeed,  I  do  not  think  there  would  be  three  or  four  tests  out  of  the 
hundreds  that  were  done  that  would  lead  us  to  reject  that  hypothe- 
sis, had  we  set  up  such  a  bias  against  the  joint  venture  businesses. 

Mr.  Levin.  Thank  you. 

Chairman  Stark  [presiding].  Mrs.  Johnson. 

Mrs.  Johnson.  Thank  you,  Mr.  Chairman. 
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Did  you  compare  joint  ventures  that  were  physician  owned  with 
joint  ventures  that  were  not  physician  owned? 
Ms  Mitchell.  Yes,  we  did. 

Mrs.  Johnson.  And  was  there  any  difference  in  profit  margins  or 
charges? 

Ms.  Mitchell.  In  certain  areas,  we  did  fmd  that  to  be  the  case. 
For  example,  physical  therapy,  clinical  laboratories,  we  found  sig- 
nificant  

Mrs.  Johnson.  Please  enlarge  on  that. 

Ms.  Mitchell.  I  am  sorry? 

Mrs.  Johnson.  Please  enlarge  on  it. 

Ms.  Mitchell.  In  clinical  laboratories,  we  found  significantly 
higher  utilization.  We  also  found  significantly  higher  charges  per 
patient,  in  terms  of  revenue  per  patient,  both  gross  revenue  and 
net  revenue  per  patient. 

In  physical  therapy,  we  found  significantly  more  visits  per  pa- 
tient in  physician-owned  facilities,  and  significantly  higher  revenue 
per  patient,  and  also  physician  joint  ventured  physical  therapy  fa- 
cilities were  significantly  more  profitable. 

Mrs.  Johnson.  And  you  did  not  find  that  in  any  other  specialties, 
any  other  settings? 

Mr.  Scott.  Could  I  ask  you  what  you  mean  by  a  joint  venture 
that  does  not  include  a  physician?  I  am  not  clear  on  that. 

Mrs.  Johnson.  Well,  I  was  going  to  get  to  that  next.  That  is  an- 
other thorny  problem,  but  at  this  point  I  was  tr>T.ng  to  differentiate 
between  joint  ventures  that  are  owned  by  physicians  and  joint  ven- 
tures that  are  owned  by  others. 

Mr.  Scott.  Other  health  care  professionals  or  other  individuals? 

Mrs  Johnson.  Other  health  care  professionals,  other  indi\iduals, 
corporations,  whomever  

Mr.  Scott.  Then  all  our  comparisons  

Mrs.  Johnson  [continuing].  And  nonphysicians. 

Mr.  Scott.  All  our  comparisons  cover  that,  and  so  any  conclu- 
sions we  have  would  stand  wdthout  amendment,  in  response  to 
your  question.  All  other  conclusions  would  indicate,  that  is,  the 
three  problem  areas  indicate,  yes,  there  is  a  difference  when  the 
physician  is  in  the  joint  venture. 

Mrs.  Johnson.  And  differences  in  profits  and  in  charges? 

Mr.  Scott.  I  have  a  table  that  appears  at  the  end  of  our  prepared 
testimony  that  points  out  where  these  differences  were  statistically 
significant  for  the  three  areas  where  we  found  clear  patterns  that 
indicated  that  joint  ventures  with  physician  ownership  had  nega- 
tive effects  on  access  or  ended  up  wdth  higher  average  utilization  or 
higher  average  charges  or  higher  average  profits. 

Mrs.  Johnson.  And  did  you  look,  in  those  instances  of  physician 
ownership,  at  what  percentage  of  the  physicians  were  also  in  a  po- 
sition to  refer? 

Mr.  Scott.  Yes,  madam,  we  did,  and  this  was  summarized  in  an 
earlier  table,  just  ahead  of  the  very  last  page.  In  general,  the  physi- 
cians who  were  not  in  position  to  make  referral  would  include  pa- 
thologists for  clinical  laboratories.  Relatively  few  of  the  clinical  lab- 
oratories w^ere  owned  by  pathologists,  and  when  we  made  compari- 
sons there,  there  were  some  similarities  between  the  labs  owned  by 
pathologists  and  owned  by  physicians  who  could  make  referrals. 


46 


Ms.  Mitchell.  The  comparisons  for  clinical  laboratories  of  joint 
venture/nonjoint  venture  focused  on  the  referring  physicians.  We 
had  grouped  them  into  four  types,  specialty  laboratories,  those 
owned  by  pathologists,  labs  owned  by  referring  physicians  that  pro- 
vided courier  service,  and  those  owned  by  referring  physicians  that 
did  not  provide  courier  service,  and  we  made  comparisons  only  for 
the  latter  two  groups  of  clinical  labs,  joint  venture  and  nonjoint 
venture. 

We  did  not  make  comparisons  or  detailed  comparisons  with  labs 
owned  by  pathologists,  because  pathologists  are  not  in  the  position 
to  make  referrals  to  the  facility  that  they  have  an  investment  in- 
terest in. 

Mrs.  Johnson.  You  see,  that  would  be  very  important,  because  if 
we  are  going  to  limit  people's  rights  to  invest,  we  need  to  be  able  to 
differentiate  between  certain  categories.  The  reason  I  asked  this  is 
that,  in  my  district,  there  are  facilities  that  can  document — this 
happens  to  be  an  MRI  facility — that  their  charges  are  substantially 
lower  than  the  hospital  charges,  and,  therefore,  they  are  saving  all 
of  the  consuming  public  real  dollars. 

Now,  in  a  way,  from  the  public  policy  point  of  view,  you  do  not 
want  to  cut  out  providers  that  are  lower  cost  due  to  efficiencies, 
and  our  own  HHS  is  trying  to  force  all  cataract  surgery  into  the 
same  place,  so  there  will  be  lower  costs.  So,  there  are  instances  out 
there  where  costs  are  clearly  lower,  and  if  you  could  look  back  on 
your  data  to  see  what  is  the  relationship  between  profits  and  cost, 
when  there  is  physician  ownership,  but  it  is  not  nonreferral  physi- 
cian ownership,  that  would  be  useful  to  us. 

Ms.  Mitchell.  Well,  what  we  found  was,  in  the  case  of  imaging 
centers,  there  were  very  few  imaging  centers  in  the  State  of  Flori- 
da which  were  owned  solely  by  radiologists.  Basically,  radiologists 
have  been  hurt  by  joint  ventures.  They  have  been  put  out  of  busi- 
ness. 

What  has  happened,  apparently,  is  that  we  did  have  radiologists 
that  were  more  or  less  general  partners  or  provided  the  interpreta- 
tion of  the  MRIs  or  CAT  scans  at  these  centers,  but  they  were  not 
the  sole  owners  of  the  facilities. 

Mrs.  Johnson.  Did  you  look  at  charges  between  hospital-based 
radiological  groups  and  joint  venture  groups? 

Ms.  Mitchell.  No,  we  did  not  make  comparisons  of  charges  that 
way.  The  problem  is  that  hospitals  treat  an  entirely  different  mix 
of  patients  than  these  freestanding  facilities.  Freestanding  facilities 
do  not  treat  much  charity  care  or  they  do  not  take  any  Medicaid 
patients,  so  if  we  had  made  those  kind  of  comparisons,  it  really 
probably  would  not  have  been  appropriate. 

The  other  thing,  too,  is  you  have  to  remember  that  hospitals 
have  a  lot  more  overhead,  because  they  are  operating  24  hours  a 
day,  whereas,  the  freestanding  facilities  are  not  doing  that. 

Mrs.  Johnson.  I  appreciate  all  of  those  things. 

Mr.  Scott.  I  would  say  also  on  that,  there  is  a  difficulty  in  com- 
paring, because  of  the  way  that  payment  is  made  for  those  services. 
For  freestanding  facilities,  the  payment  is  typically  a  global  fee 
that  includes  compensation  for  the  physician  who  reads  the  scans. 
Whereas,  with  hospitals,  the  hospital  will  obtain  what  is  called  a 
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technical  component  or  a  facility  fee  only,  and  this  also  was  prob- 
lematic in  making  the  comparisons. 

Mrs.  Johnson.  It  is  a  very  difficult  area,  because  we  are  denying 
a  specific  group  of  people  the  right  to  make  investments,  which  in 
a  market  economy  is  sort  of  fundamental.  It  is  hard  to  find  by 
what  measure  you  deny  ownership — you  are  talking  about  on-aver- 
age, and  the  problem  with  on-average  is  it  does  not  distinguish  be- 
tween the  abusers  and  the  nonabusers. 

Mr.  Scott.  Absolutely. 

Mrs.  Johnson.  Whereas,  charges  might  help  us  distinguish  be- 
tween the  abusers  and  the  nonabuser. 

Mr.  Scott.  If  you  adjust  the  charges  for  the  discounts  and  the 
writeoffs  that  are  

Mrs.  Johnson.  Yes,  you  would  have  to  have  a  sophisticated  ap- 
proach to  charges,  you  are  absolutely  right,  try  to  get  apples  to 
apples  and  oranges  to  oranges. 

Mr.  Scott.  Yes.  I  have  looked  in  the  main  study,  not  the  testimo- 
ny, and  the  profits  for  pathologists  owned  laboratories  are  less  than 
the  profits  are  for  the  joint  venture  laboratories,  and  also  less  than 
the  nonjoint  venture  owned  laboratories,  so  that  the  physicians  

Mrs.  Johnson.  The  profits,  you  could  be  more  profitable  because 
you  are  more  efficient  and  charging  less. 

Mr.  Scott.  I  understand. 

Mrs.  Johnson.  So,  profits  do  not  help  us,  and  in  a  sense  they 
tend  to  color  the  debate. 

Mr.  Scott.  I  understand,  and  I  think  I  may  be  repeating  myself, 
but  I  will  say  again,  profits  are  necessary,  they  drive  the  machines 
of  our  economy  that  produce  goods  and  services.  We  need  a  reason- 
able rate  of  profit  to  encourage  investment,  and  I  hope  I  have  not 
appeared  anjrwhere  to  be  against  profit.  It  is  excessive  profit  that 
would  indicate  an  abuse  of  a  physician,  where  people  are  not  able 
to  fairly  compete  or  an  abuse  of  a  physician  where  physicians 
make  referrals  for  the  purpose  of  either  charging  more  or 
excess  

Mrs.  Johnson.  One  last  question,  because  I  see  that  the  red  light 
is  on.  Did  you  look  at  severity  of  illness  in  the  Baltimore  clientele? 

Ms.  Mitchell.  We  only  compared  Baltimore  to  the  three  Florida 
MSAs,  and  we  found  that  there  was  a  similar  incidence  of  disease, 
and  the  top  10  hospital  conditions  were  also  similar  between  the 
Baltimore  MSA  and  the  three  

Mrs.  Johnson.  Did  you  profile  the  type  of  tests  done? 

Ms.  Mitchell.  You  mean  in  terms  of  MRIs  and  CAT  scans? 

Mrs.  Johnson.  Yes. 

Ms.  Mitchell.  No,  we  did  not. 

Mrs.  Johnson.  It  is  tough  for  us  dealing  with  these  materials 
and  making  these  decisions,  but  your  evidence  is  clearest  in  the 
labs  and  physical  therapy  area.  My  anecdotal  evidence  is  strongest 
in  those  areas,  as  well,  although  in  durable  medical  equipment 
there  are  an  enormous  number  of  questions  that  arise. 

But  the  other  areas  appear  to  me  to  be  much,  much  more  diffi- 
cult, and  any  detail  you  can  get  back  to  the  committee  on  some  of 
the  things  that  you  did  not  compare,  where  the  structure  of  physi- 
cian ownership  was  different  would  be  useful  to  us. 

Thank  you. 
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Chairman  Stark.  Mr.  Shaw. 

Mr.  Shaw.  No  questions. 

Chairman  Stark.  Mr.  Pickle. 

Chairman  Pickle.  Thank  you,  Mr.  Chairman. 

I  want  to  follow  up  with  two  additional  questions.  In  January  of 
1992,  a  law  will  go  into  effect  barring  the  referral  to  a  physician- 
owned  lab  of  any  Medicare  patient.  That  is  only  2  months  away.  I 
wonder  if  this  question  has  arisen  in  your  study.  What  is  going  to 
happen  when  that  law  goes  into  effect?  Do  you  have  any  feeling 
about  that? 

Ms.  Mitchell.  Well,  I  know  I  can  tell  you  that  several  of  the  for- 
merly owned  physician  laboratories  owned  by  referring  physicians 
have  been  purchased  by  pathologists  who  are  not  in  a  position  to 
make  referral.  Others  have  been  purchased  by  national  laborato- 
ries such  as  Smith-Kline  and  Allied,  and  they  will  be  able  to  pro- 
vide the  services.  Some  other  arrangements  have  just  closed  their 
business. 

Chairman  Pickle.  I  have  the  feeling  that  this  may  be  a  more  se- 
rious problem  than  we  intended,  because  in  the  climate  in  which 
the  law  was  passed,  we  thought  there  should  be  one  way  to  stop  a 
physician  from  just  taking  a  poor  Medicare  patient  and  sending 
him  to  their  lab,  so  we  said  you  cannot  do  that  to  Medicare  pa- 
tients. 

Now,  if  the  physician  cannot  have  any  ownership,  it  seems  to  me 
like  these  things  have  either  got  to  be  sold  or  they  just  go  out  of 
business,  and  I  am  afraid  we  might  be  facing  a  more  serious  prob- 
lem than  we  think,  at  least  it  looms  as  a  serious  problem  to  me.  I 
do  not  know,  either,  if  the  big  national  medical  labs,  Smith-Kline 
and  some  others,  buy  them  out,  whether  that  is  an  improvement 
over  our  problem  or  not. 

At  any  rate,  I  just  want  to  get  your  reaction  on  that  topic. 

Ms.  Mitchell.  Well,  the  national  laboratories  and  the  patholo- 
gists are  not  in  a  position  to  make  referrals  to  the  facility.  Also, 
another  thing  that  could  happen  is  that  these  labs  could  be  incor- 
porated within  the  physician's  practice,  because  group  practices  are 
exempt. 

Chairman  Pickle.  Yes,  that  could  happen,  but  I  do  not  know 
whether  this  committee  would  look  with  favor  on  that,  because  we 
are  just  trying  to  put  that  type  out  of  business. 

Let  me  ask  you  one  other  question:  We  now  have,  through 
HCFA,  a  limitation  on  amount  of  ownership  that  a  physician  can 
have  I  think  of  60/40.  Are  those  percentages  viable,  are  they  prac- 
tical? Should  we  enlarge  them  or  should  we  lessen  them?  Do  you 
have  any  feeling  about  that? 

Mr.  Scott.  Are  you  referring  to  the  ownership  or  the  proportion 
of  business? 

Chairman  Pickle.  Both. 

Mr.  Scott.  My  sense  is  that  the  percentage  of  ownership  limita- 
tion would  not  necessarily  be  a  deterrent  to  setting  up  organiza- 
tions where  a  physician  may  have  a  very  small  percentage,  but  if  I 
can  get  1  percent  of  $5  million  in  profit,  then  I  made  $50,000,  and 
that  I  think  is  a  key  to  remember. 

Some  of  these  businesses  treat  a  very  large  number  of  patients,  if 
they  represent  a  very  large  number  of  physicians  and  if  you  have  1 
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percent  or  one-half  percent  and  it  is  generating  a  lot  of  profits,  that 
can  still  be  a  substantial  number. 

Chairman  Pickle.  Thank  you,  Mr.  Chairman. 

Chairman  Stark.  I  just  wanted  to  review  a  couple  of  things  with 
you,  and  then  we  will  let  you  get  on  to  lunch. 

You  are  aware  of  the  1976  law  that  we  are  concerned  about,  the 
Medicare  law  which  prohibits  a  physician  from  receiving  anything 
of  value  for  a  referral.  Now  Professor  Scott,  you  are  an  expert  in 
medical  finance,  you  are  familiar  with  financing  of  hospitals,  physi- 
cians' practices,  and  HMOs. 

Mr.  Scott.  Yes,  sir. 

Chairman  Stark.  Do  you  see  anything  in  the  1976  law  that  was 
directed  or  intended  to  deny  anybody  the  right  to  make  invest- 
ments? 

Mr.  Scott.  No,  sir. 

Chairman  Stark.  In  other  words,  the  law  only  refers  to  referral 
fees  or  fee  splitting  or  kickbacks  or  commissions  or  whatever  you 
want  to  call  it,  directly  or  indirectly.  So,  the  law,  basically — and 
there  may  be  some  issue  of  defining  investment,  but  it  does  not 
prohibit  anybody  from  making  any  investment  they  choose. 

Also,  there  are  certain  physicians — I  do  not  know  what  you  call 
them  in  your  study — who  are  specifically  trained  and /or  licensed  to 
operate  either  these  labs  or  these  imaging  centers.  I  mean  they  are 
in  the  business  of  taking  x  rays  or  doing  blood  samples  and  all  of 
that  sort  of  thing,  and  it  is  my  understanding  that  you  found  that 
less  than  10  percent  of  those  physicians  were  in  an  ownership  posi- 
tion, or  else  they  were  the  radiologists  that  owned  his  or  her  own  x 
ray  machine,  and  they  are  not  part  of  the  distortion  in  your  study, 
are  they? 

Ms.  Mitchell.  No,  they  are  not. 

Mr.  Scott.  I  think,  as  you  stated,  the  10  percent  is  not  10  percent 
of  the  radiologists,  but,  rather,  10  percent  of  all  the  physician 
owners,  and  they  certainly  did  not  

Chairman  Stark.  In  other  words,  any  physician  in  Florida  who  is 
specifically  trained  to  operate  a  lithotripsy  machine  or  an  MRI  or 
do  blood  sampling,  is  not  who  you  are  referring  to,  in  terms  of  own- 
ership or  large  profits,  I  do  not  believe. 

Ms.  Mitchell.  Mr.  Stark,  as  I  presented  in  my  testimony,  only  9 
percent  of  our  physician  owners  are  pathologists,  radiologists,  or 
anesthesiologists.  All  the  other  physician  owners  are  in  a  position 
to  make  referrals  to  the  facilities  which  they  have  investment  in- 
terests in. 

Chairman  Stark.  In  general,  is  there  anything  else  that  this  91 
percent  of  the  physicians  would  have  to  do  with  the  facility,  other 
than  to  refer  patients  to  it? 

Ms.  Mitchell.  No,  not  at  all. 

Chairman  Stark.  In  other  words,  they  would  not  be  apt  to  hire 

the  technicians  

Ms.  Mitchell.  No. 

Mr.  Scott.  In  general,  it  would  not  make  sense  for  a  physician, 
whose  rate  of  pay  for  delivering  services  to  patients  is  much  higher 
than  the  rate  of  pay  for  a  manager,  to  be  in  the  facility  and  man- 
aging the  facility,  from  an  economic  perspective. 
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Chairman  Stark.  So,  in  an  economic  model,  I  suppose  the  only 
reason  a  person  would  make  an  investment  is  economic  return, 
convenience,  perhaps  some  good  feelings,  psychic  income,  or  he  or 
she  might  enjoy  owning  an  antique  painting  or  something  that 
gave  you  some  pleasure.  But  is  it  safe  to  say  that,  in  general,  this 
group,  the  91  percent,  could  have  no  other  reason  than  economic 
reason  to  have  this  ownership? 

Mr.  Scott.  Certainly,  economic  reasons  

Chairman  Stark.  Practicing  in  the  area  that  this  facility  was 
being  used  for. 

Mr.  Scott.  From  the  view  of  finance  and  investment,  which  is  an 
area  that  I  teach  and  have  worked  in  for  a  number  of  years,  people 
should  seek  investments  that  offer  reasonable  compensation  for  the 
risk  that  they  take  on  in  that  investment.  If  a  physician  invests  in 
a  facility  that  they  make  referral  to  and  there  is  no  excessive 
profit,  then  the  rate  they  earn  there  should  be  comparable  to  what 
they  might  earn  if  they  had  invested  in  a  business  that  had  noth- 
ing to  do  with  health  care  or  medicine. 

Chairman  Stark.  Now,  you  get  us  into  an  area  that  I  guess  we 
are  not  competent  to  judge,  nor  should  we,  and  you  use  words  like 
''excessive."  I  might  use  words  like  "obscene"  or  ''extra."  [Laugh- 
ter.] 

But  how  do  economists  in  the  field  of  teaching  finance,  how 
would  you  define  or  quantify  for  me  

Mr.  Scott.  You  must  first  define  what  risk  means  to  you. 

Chairman  Stark.  Well,  give  me  a  thumbnail  on  what  is  exces- 
sive. How  do  you  outline  that? 

Mr.  Scott.  If  I  offer  you  an  investment  and  I  tell  you  that  the 
returns  vary  from  minus  30  percent  a  year  to  plus  50  percent  a 
year  

Chairman  Stark.  To  plus  what? 

Mr.  Scott.  Plus  50  percent  a  year. 

Chairman  Stark.  Five-zero? 

Mr.  Scott.  Five-zero,  so  the  range  is  from  minus  30  to  plus  50, 
and  I  say  that  this  investment  will  give  you  an  annual  return  of  10 
percent,  and  I  offer  you  another  investment  and  I  say  this  invest- 
ment offers  returns  from  zero  percent  a  year  to  20  percent  a  year, 
they  both  have  the  same  average  return,  but  you  can  pretty  readily 
tell  me  that  either  the  zero  to  20  is  offering  excessive  returns,  or 
the  minus  to  plus  is  offering  inferior  returns,  and  that  is  the  basic 
premise  that  financial  economists  operate  from,  when  evaluating 
what  is  excessive. 

You  must  first  decide  a  reasonable  measure  of  risk,  which  is  typi- 
cally associated  with  the  amount  of  variation  you  get  in  the  re- 
turns, and  you  measure  that  return  component  against  that  risk 
component,  and  if  your  reward  to  risk  measure  is  much  higher  con- 
sistently than  in  a  competitive  situation,  then  you  would  say  that 
one  group  is  earning  an  excessive  return,  since  we  would  assume, 
in  general,  that  the  other  business  is  earning  a  normal  return. 

Mr.  Gradison.  Mr.  Chairman. 

Chairman  Stark.  Mr.  Gradison. 

Mr.  Gradison.  Is  it  not  possible,  though,  that  that  is  a  matter  of 
taking  a  snapshot,  rather  than  looking  at  this  through  a  moving 
picture?  I  mean,  you  took  a  snapshot.  If  you  leave  the  situation 
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alone  long  enough,  is  there  not  the  likelihood  that  investment  will 
continue  to  enter  the  field  until  the  rate  of  return  on  the  next  in- 
cremental MRI  or  CAT  scanner  becomes  marginal  until  price  com- 
petition sets  in,  until  some  of  them  go  bankrupt? 

I  am  just  trying  to  think  of  the  implication  of  what  you  said.  I 
mean  maybe  you  just  happened  to  look  at  it  at  a  point  in  time 
when  there  are  excessive  profits,  but  if  you  leave  it  alone,  we 
would  come  out  the  same  as  if  we  had  regulated. 

Mr.  Scott.  Yes,  I  agree,  if  normal  forces  of  competition  apply  to 
the  process  we  are  dealing  with.  In  a  situation  where  a  physician 
makes  referral  for  services,  normal  forces  of  economic  competition 
may  not  apply.  Now,  that  physician  may  be  in  a  position  to  direct 
the  patient  to  the  service  to  the  company  that  they  have  an  owner- 
ship interest  in,  and  to  the  extent  they  do  that,  the  patient  is  very 
likely  to  go  to  that  service,  and  normal  competition  does  not  apply. 

In  normal  com^petition,  your  statement  is  exactly  correct,  and 
that  is  what  I  would  expect.  But  to  the  extent  that  physician-pa- 
tient relationships  exist  that  would  lead  patients'  choice  of  service 
not  to  be  dominated  by  consideration  of  cost  quality,  that  does  not 
apply  in  health  care  finance  and  health  care  economics. 

Ms.  Mitchell.  Another  point  to  be  made  here  is,  in  the  case  of 
an  MRI  or  CAT  scan  or  clinical  laboratory  work  or  physical  ther- 
apy, we  as  consumers  of  health  care  do  not  have  enough  knowledge 
to  know  whether  these  services  are  necessary,  so  you  place  your 
trust  in  the  physician  to  tell  you  that  you  need  to  go  have  an  MRI 
done,  and  that  also  has  the  same  effect. 

Chairman  Stark.  Dr.  Scott,  in  my  pedestrian  economics,  is  it  not 
correct  to  assume  that  if  there  is  no  recourse  or  no  cash  in  the  in- 
vestment, that  the  range  of  risk  that  you  defined  has  to  be  from 
zero  to  infinity,  by  definition. 

Mr.  Scott.  That  is  right. 

Chairman  Stark.  Is  that  not  correct? 

Mr.  Scott.  That  is  correct. 

Chairman  Stark.  In  other  words,  if  you  do  not  put  any  money  in, 
you  cannot  lose  a  nickel. 
Mr.  Scott.  That  is  right. 

Chairman  Stark.  And  the  amount  of  return  that  you  are  getting 
is  10  to  the  infinite  power  in  return,  you  are  getting  thousands  of 
percent  profit. 

Mr.  Scott.  Yes,  sir,  or  even  a  nominal  investment. 

Chairman  Stark.  Were  you  able  to  ascertain  any  of  the  incidents 
or  types  of  ownership  that  were  prevalent  in  these  ownership  situa- 
tions in  Florida,  or  is  that  not  part  of  your  study? 

Mr.  Scott.  We  did  not  measure  the  amount  that  was  invested. 
We  did,  in  the  course  of  our  investigation,  receive  prospectuses 
which  indicated  very  nominal  investments  of  a  few  hundred  dollars 
could  produce  returns  in  the  thousands  of  dollars,  but  we  did  not 
measure  the  amount  invested  as  part  of  our  study. 

Chairman  Stark.  I,  too,  have  received  copies  of  prospectuses  that 
indicate  that  you  do  not  have  to  put  up  any  cash,  you  can  borrow 
the  money  and  the  note  is  nonrecourse  and  you  have  no  risk. 

In  that  kind  of  an  arrangement,  is  there  any  economic  reason  for 
my  investment?  I  mean,  is  that  any  more  than  an  endorsement?  I 
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mean,  what  is  the  economic  result  of  my  contributing  a  nonre- 
course note  to  a  venture? 

Mr.  Scott.  When  you  enter  into  an  ownership  arrangement  and 
you  were  to  say  for  $100  and  other  valuable  consideration,  one  val- 
uable consideration  there  would  be  the  referral  base  that  a  physi- 
cian has,  if  the  

Chairman  Stark.  But  absent  that  

Mr.  Scott.  If  there  was  no  such  opportunity? 

Chairman  Stark,  Does  it  not  stretch  the  mind  of  most  econo- 
mists? It  is  an  interesting  exercise,  some  might  say,  but  to  say  if 
there  is  no  risk  in  this  instrument  or  this  condition  for  participa- 
tion, there  is  no  economic  reason  then  to  be  in  the  club.  That  is 
what  I  keep  looking  at  and  saying  it  leads  me  to  conclude,  at  least, 
that  in  every  instance  that  I  have  been  made  aware  of— and  those  I 
guess  would  number  into  the  thousands,  if  that  still  qualifies  them 
as  anecdotal — there  has  not  been  any  risk. 

Mr.  Scott.  This  premise  is  sort  of  a  standard  for  rejecting  any 
theory  in  financial  economics.  If  you,  without  risk,  can  earn  any- 
thing, we  say  this  is  an  impossibility,  that  it  cannot  exist  in  the 
real  world  and,  therefore,  we  would  reject  any  sort  of  premise  like 
that. 

In  fact,  there  has  to  be  something  of  value  there,  or  you  would 
not  be  offered  that  opportunity. 

Chairman  Stark.  Were  you  aware  of  the  other  contractual  rela- 
tionships with  the  investor  physicians  and  the  laboratories?  For  ex- 
ample, in  most  of  the  cases  that  I  have  seen,  the  joint  limited  part- 
nership or  joint  venture  agreement  specifically  prohibited  limited 
partners  or  joint  venture  investors  from  having  any  participation 
or  voice  in  either  the  financial  management  or  the  professional 
control  of  the  imaging  center  or  laboratory.  Did  your  study  go  into 
these  types  of  arrangements? 

Mr.  Scott.  I  think  in  limited  partnerships,  such  requirements 
are  fairly  common.  Now,  I  think  I  have  done  some  analysis  of  gen- 
eral limited  partnerships  which  are  problematic  in  the  investment 
area,  because  of  limited  information  provided  to  investors  and  so 
on,  and  in  those  cases  these  sorts  of  arrangements  are  fairly  stand- 
ard language  in  limited  partnership  arrangements,  so  I  was  not 
surprised  that  the  limited  partners  were  precluded  from  having 
any  substantial  impact  on  the  management  of  the  business. 

Chairman  Stark.  My  sense  is  that,  although  that  may  not  be  the 
case  in  California,  in  most  States  this  is  done  to  insulate  the  limit- 
ed partner  from  being  judged  a  general  partner  

Mr.  Scott.  Right. 

Chairman  Stark  [continuing].  But  has  the  effect,  nonetheless, 
does  it  not,  of  prohibiting  the  investor  from  having  any  say  in  the 
professional  technical  operation  and/or  the  financial  operation  of 
the  business? 

Mr.  Scott.  By  definition,  they  would  not  be  able  to  contribute 
technical  expertise  or  other  useful  management  input. 

Chairman  Stark.  Well,  your  study  has  been  helpful.  It  is  fasci- 
nating. As  you  are  aware,  there  are  studies  being  generated  now  by 
HCFA  and  by  the  GAO.  Are  you  familiar  with  any  of  the  work 
being  done  by  those  two  organizations? 

Ms.  Mitchell.  Yes,  we  are. 
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Chairman  Stark.  Have  you  looked  at  both  their  forms  and  their 
questionnaires  and  their  methodology? 

Ms.  Mitchell.  We  met  with  the  woman  who  is  conducting  the 
survey  for  HCFA,  and  she  did  show  us  her  ownership  form. 

Chairman  Stark.  Is  there  anything  that  would  lead  you  to  be- 
lieve that  we  cannot  collate  your  results  and  whatever  results  we 
might  expect  from  HCFA  or  GAO,  or  are  you  all  approaching  this 
in  such  different  direction  and  methodology  that  we  will  not  be 
able  to  build  on  each  other's  experience? 

Ms.  Mitchell.  Well,  as  the  HCFA  analysis  and  the  GAO  will 
only  focus  on  Medicare,  our  study  focused  on  the  general  popula- 
tion of  consumers  in  Florida.  The  other  thing  is,  in  looking  at  the 
survey  form  for  HCFA,  I  am  not  sure  if  it  would  get  at  all  the  indi- 
rect ownership  of  these  facilities  through  parent  corporations  that 
we  found  to  be  very  significant. 

Mr.  Scott.  I  think,  however,  that  if  ownership  information  pro- 
vided is  accurate,  that  the  HCFA  results  will  provide  a  clearer 
answer  for  Medicare  beneficiaries,  anyway,  on  the  issue  of  whether 
the  specialty  is  the  reason  for  the  higher  utilization  that  we  find  in 
our  study.  I  think  that  you  should  get  a  clearer  answer  from  their 
study,  because  they  are  going  to  use  claims  data. 

Chairman  Stark.  One  of  the  criticisms  of  your  study  will,  of 
course,  be  that  certain  specialists  have  more  of  a  tendency,  I  sup- 
pose they  make  more  money,  so  they  have  more  money  to  invest 
and  also  they  are  more  intimately  involved  with  the  particular 
type  of  procedure  that  they  invest  in. 

You  could  argue  also,  I  suppose,  that  your  study  is  biased,  on  the 
basis  that  for  non-Medicare  billing,  this  procedure  is  perfectly 
legal,  even  if  you  assume  that  the  only  reason  is  to  generate  indi- 
rect deferrals.  There  is  nothing  wrong  with  that. 

However,  it  is  clearly  illegal,  if  you  determine  that  the  only 
reason  for  the  investment  is  to  get  a  referral  fee,  that  would  be  ille- 
gal under  Medicare  laws.  How  would  you  respond  to  the  criticism 
that  says,  therefore,  your  study  results  will  be  much  higher,  be- 
cause you  have  got  this  huge  number  of  doctors  who  are  not  deal- 
ing with  Medicare  beneficiaries,  doing  legal  things,  and  all  HCFA 
and  GAO  will  be  doing  is  studying  those  who  might  be  criminally 
charged,  if,  in  fact,  they  had  ownership?  How  do  you  respond  to 
that,  Dr.  Mitchell? 

Ms.  Mitchell.  Mr.  Stark,  Florida  has  an  antikickback  law  which 
parallels  the  

Chairman  Stark.  How  many  years  in  jail? 

Ms.  Mitchell.  I  am  not  exactly  sure,  but  there  

Chairman  Stark.  Obviously  not  enough.  [Laughter.] 

Ms.  Mitchell.  There  are  civil  penalties  that  can  be  imposed. 

Chairman  Stark.  There  is  a  career  for  a  bunch  of  U.S.  Attorneys 
down  there,  aren't  there?  [Laughter.] 

And  is  your  information  that  you  have  collected  privileged? 

Mr.  Scott.  It  is  public. 

Ms.  Mitchell.  It  is  public. 

Mr.  Scott.  Every  bit  of  information  that  we  have  collected  for 
this  study  is  a  public  record.  Florida  has  a  very  strong  sunshine 
provision,  and  the  legislature,  when  they  passed  the  law  to  collect 
this  data,  chose  not  to  exempt  these  results  from  the  sunshine  law 
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provision,  so  that  every  bit  of  information  we  have  collected  and  all 
the  data  we  have  are  public  records. 

Chairman  Stark.  I  hope  you  have  a  short  statute  of  limitations, 
or  you  are  going  to  have  a  shortage  of  doctors.  [Laughter.] 

Mr.  McGrath. 

Mr.  McGrath.  No  questions,  Mr.  Chairman. 
Chairman  Stark.  Any  of  my  colleagues? 
[No  response.] 

Chairman  Stark.  I  again  want  to  thank  you.  It  is  a  fascinating 
study.  I  know  that  we  will  want  to  look  at  it  in  more  detail.  Are 
you  going  to  continue  this?  Is  there  a  second  edition  coming? 

Ms.  Mitchell.  Dr.  Scott  and  I  are  researchers  and  our  major 
reason  for  getting  involved  in  this  project  was  because  the  subject 
interested  us,  and  so  we  plan  to  analyze  the  data  further  and  write 
some  more  papers  from  it. 

Chairman  Stark.  We  will  be  looking  forward  to  that. 

I  want  to  thank  you  both  very  much  for  being  with  us  today. 

Ms.  Mitchell.  Thank  you. 

Mr.  Scott.  Thank  you. 

Chairman  Stark.  It  is  the  Chair's  intention  to  continue  through 
lunch  and  to  completion,  and  with  that  in  mind,  the  other  wit- 
nesses may  want  to  schedule  their  lunch  breaks  accordingly. 

The  next  witnesses  are  a  panel  consisting  of  Dr.  James  Moore- 
fleld,  who  is  chairman  of  the  board  of  chancellors  of  the  American 
College  of  Radiology;  Dr.  Michael  Isikoff,  who  is  a  staff  radiologist 
at  the  Parrish  Medical  Center,  in  Titusville,  Fla.;  and  Robert  D. 
Carl  III,  who  is  president  and  chief  executive  officer  of  Health 
Images,  Inc.,  of  Atlanta,  Ga. 

We  welcome  the  witnesses  to  our  committees.  With  the  concur- 
rence of  my  cochair,  Mr.  Pickle,  we  will  put  your  prepared  testimo- 
ny in  the  record  in  its  entirety  and  ask  you  to  summarize  or 
expand  on  your  testimony  in  approximately  5  minutes,  which  will 
give  the  members  of  the  committee  a  chance  to  inquire. 

We  will  ask  you  to  proceed  in  the  order  that  you  are  listed  on 
the  witness  list.  Dr.  Moorefield,  would  you  like  to  lead  off? 

STATEMENT  OF  JAMES  M.  MOOREFIELD,  M.D.,  CHAIRMAN, 
BOARD  OF  CHANCELLORS,  AMERICAN  COLLEGE  OF  RADIOLOGY 

Dr.  Moorefield.  Thank  you.  Chairman  Stark  and  Chairman 
Pickle. 

I  am  James  Moorefield.  I  am  a  radiologist  from  Sacramento,  and 
I  serve  as  chairman  of  the  board  of  chancellors  of  the  American 
College  of  Radiology. 

I  am  very  pleased  to  have  the  opportunity  to  give  the  ACR's 
views  on  physician  ownership  of  referral  imaging  centers  and  radi- 
ation oncology  centers. 

I  also  note  that  the  crowd  of  people  interested  in  this  issue  has 
grown.  A  few  years  ago,  when  you  held  the  first  hearing  on  this 
issue,  we  were  almost  alone  with  you  in  the  room.  I  am  also 
pleased  that  others  now  have  concerns  about  the  growing  incidence 
of  physician  ownership  and  the  implications  it  has  for  our  health 
care  system. 
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Here  today  is  also  another  diagnostic  radiology  and  a  radiation 
oncologist  from  Florida,  here  to  give  their  individual  perspective  on 
physician  ownership  and  self-referral. 

It  is  our  position  at  the  ACR  that  physicians  should  not  have  a 
direct  nor  indirect  financial  interest  in  diagnostic  or  therapeutic  fa- 
cilities to  which  they  refer  patients.  Further,  we  support  legislation 
which  would  eliminate  this  conflict  of  interest  by  prohibiting  such 
ownership  arrangements  in  health  care. 

Referral  physician  ownership  of  health  care  facilities  is  an  issue 
that  appropriately  should  be  addressed  within  medicine,  but,  unfor- 
tunately, this  has  not  been  done,  and  so  it  is  critical  that  it  be  ad- 
dressed legislatively. 

We  can  no  longer  wait  for  the  problem  to  correct  itself,  nor  can 
we  wait  for  enforcement  of  current  law  to  correct  the  problem. 

We  have  long  held  at  ACR  that  these  financial  arrangements 
lead  to  inappropriate  utilization  of  medical  services,  and  that  the 
justification  for  development  of  these  arrangements  is  contrived. 
We  do  not  believe  that  joint  ventures,  which  include  referring  phy- 
sicians, have  proliferated  because  of  a  need  to  increase  access  to 
care  or  to  achieve  economies  of  scale  in  providing  health  care  serv- 
ices. 

These  arrangements  are  intended  to  capture  and  control  the 
market  for  a  given  set  of  health  care  services,  and  this  control  does 
not  benefit  patients  or  payers. 

The  Florida  study  states  that  where  referring  physician  joint 
ventures  exist,  the  normal  economic  forces  of  competition  do  not 
apply.  We  believe  that  this  market  control  has  led  to  increased  uti- 
lization and  higher  prices,  which  generate  large  profits.  Quality  is 
eliminated  as  a  factor  in  competition. 

Some  have  argued  that  referring  physician  ownership  need  not 
be  addressed  in  legislation,  because  the  practice  is  not  widespread. 
This  is  not  the  case.  The  Florida  study  shows  the  extent  of  physi- 
cian ownership  in  health  facilities,  and  it  far  exceeds  our  previous 
predictions.  No  one  can  claim  that  this  is  not  a  widespread  prob- 
lem. 

In  Florida,  at  least  40  percent  of  physicians  involved  in  direct  pa- 
tient care  are  involved  in  joint  ventures  to  which  they  can  refer 
patients.  This  fact,  coupled  with  higher  utilization  rates  and  higher 
charges  for  these  referring  physician  owned  facilities,  is  convincing 
evidence  of  the  result  of  unbridled  referring  physician  involvement 
in  health  care  facilities.  We  do  not  believe  it  is  necessary  to  wait 
until  the  problem  has  reached  epidemic  stages  nationally,  before 
reining  in  these  arrangements. 

We  would  oppose  these  financial  arrangements,  even  if  only  a 
few  physicians  were  involved,  but  abusive  activities  by  a  few  physi- 
cians should  not  be  condoned,  any  more  than  the  abusive  activities 
of  many. 

Those  who  support  the  continuation  of  financial  arrangements 
among  physicians  have  argued  that  these  ventures  are  necessary  to 
assure  access  to  services  in  underserved  areas.  We  doubt  that  the 
predominant  reason  for  joint  ventures  is  to  provide  access  to  serv- 
ices in  rural  or  underserved  areas. 

A  second  point  to  be  made  in  regard  to  access  is  specifically  ad- 
dressed to  the  argument  that  health  services  would  be  unavailable, 
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without  using  referring  physicians  as  a  source  of  capital  for  these 
facilities.  We  do  not  believe  this  to  be  the  case. 

Most  often,  referring  physicians'  participation  in  these  joint  ven- 
tures involves  only  signing  a  note  for  debt,  and  not  in  providing 
capital  for  the  facility.  If,  in  fact,  an  area  in  the  country  finds  that 
lack  of  capital  is  restricting  access  to  services,  a  clear  exception 
could  be  made,  when  there  is  concrete  evidence  that  the  referring 
physicians  involved  are  actually  providing  the  needed  capital  for 
the  facility. 

The  issue  of  physician  ownership  has  only  been  partly  addressed 
by  the  publication  of  "safe  harbors"  by  the  Inspector  General  of 
HHS.  While  these  regulations  address  the  most  egregious  of 
common  arrangements,  they  go  only  as  far  as  current  law  allows. 

We  believe  that  the  issue  of  referring  physician  ownership  in 
medical  facilities  should  be  clarified  in  law  by  preventing  such 
ownership.  We  also  believe  that  it  is  time  that  other  organizations 
representing  physicians  take  a  definitive  stance  against  these  ar- 
rangements, which  jeopardize  the  confidence  that  patients  have 
had  in  their  physicians. 

Thank  you. 

[The  prepared  statement  follows:] 
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Testimony  of  the  American  College  of  Radiology 
to 

The  Sub-committee  on  Health 
House  Ways  and  Means  Committee 
by 

James  M.  Moorefield,  M.D. 
•  October  17,  1991 

The  American  College  of  Radiology  is  pleased  to  present  the  following 
statement  on  the  issue  of  physicians'  ownership  in  health  care  facilities  to 
which  they   refer  patients. 

The  ACR  believes  that  physicians  should  not  have  a  direct  or  indirect  financial 
interest  in  diagnostic  or  therapeutic  facilities  to  which  they  refer  patients  and 
we  support  legislation  which  would  eliminate  this  conflict  of  interest  by 
prohibiting   such    ownership    arrangements    in   health  care. 

We  believe  that  referral  physician  ownership  of  health  care  facilities  is  an 
issue  that  appropriately  should  be  addressed  within  medicine,  but  since  this 
has  not  been  done,  it  is  critical  that  it  be  addressed  legislatively.    There  is 
increasing  evidence  that  this  practice  is   adversely  affecting  patient  care  and 
adding  to  the  cost  of  health  care  in  the  United  States.  The  study  by  the  State  of 
Florida  Health  Care  Cost  Containment  Board  provides  such  evidence.     We  have 
examined  some  of  the  raw  data  entering  into  that  study  and  confirmed  that  the 
great  preponderance  of  imaging  centers  in  Florida  are  partly  or  wholly  owned 
by  referring  physicians.     We  can  no  longer  wait  for  the  problem  to  correct 
itself,  nor  can  we  wait  for  enforcement  of  current  law  to  correct  the  problem. 

We  have  long  held  that  these  financial   arrangements  lead  to  inappropriate 
utilization  of  medical  services  and  that  the  justification  for  development  of 
these  arrangements  is  contrived.  We  do  not  believe  that  joint  ventures  which 
include  referring  physicians  have  proliferated  because  of  a  need  to  increase 
access  to  care  or  to  achieve  economies  of  scale  in  providing  health  care 
services. 

We  believe  these  arrangements  are  intended  to  capture  the  market  for  a  given 
set  of  health  care  services  and  that  this  control  does  not  benefit  patients.  The 
Florida  study  states  that  where  referring  physician  joint  ventures  exist,  the 
normal  economic  forces  of  competition  do  not  apply.  We  believe  that  this 
market  control  has  led  to  increased  utilization,  higher  prices  and  lower  quality 
which   generate   unmandated   large  profits. 

We  are  also  concerned  about  the  resultant  exploitation  of  referral-dependent 
physicians  as  referring  physicians  band  together  to  exercise  market  control 
and  by  subterfuge,  demand  a  portion  of  the  practice  income  of  the  consulting 
physicians  in  return  for  referrals.  The  practice  of  physicians  seeking 
compensation  for  this  market  control  of  patient  referrals  is  pervasive  and  we 
believe  any  doubt  as  to  the  impropriety  of  these  actions,  ethically,  legally  or 
morally,  should  be  eliminated. 

ACR  Policy 

The  current  position  of  the  American  College  of  Radiology  is  based  on  our 
members'  experience  with  such  financial   arrangements.   As  these  joint 
ventures  proliferated  in  the  early  1980's,  the  ACR  debated  the  merits  and 
disadvantages  of  these  arrangements.  In   1984,  our  policy-making  council 
initially  adopted  the  position  that  radiologists  could  ethically  participate  in 
financial  arrangements,  such  as  joint  ventures,  in  order  to  provide  diagnostic 
and  therapeutic  care  to  patients.  But  our  position  also  warned  our  members  of 
the  potential   for  abuse  in  financial   arrangements  that  involved  referring 
physicians.  With  that  caution,  we  believed  that  financial  arrangements  to 
fund  imaging  centers  and  radiation  oncology  centers  could  be  structured  to 
avoid  conflict  of  interest,  fraud,  and  abuse  of  patient  confidence. 

We  found  we  were  wrong.  In  1988,  our  council  reconsidered  this  position.  In 
those  four  years  between  1984  and  1988,  we  found  that  the  potential  for.  and 
actual  abuse  and  exploitation  of  patients  by  unethical  practices,  and  the 
flagrant  disregard  of  physicians'  ethical  responsibilities  to  the  patient  to  be  so 
great  and  so  pervasive  that  these  arrangements  could  not  be  ignored.  We 
adopted  a  new  policy  statement: 
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"The  position  of  the  American  College  of  Radiology  is  that  the  practice  of  self- 
referral  of  patients  for  a  diagnostic  or  therapeutic  medical  procedure  may  not 
be  in  the  best  interest  of  the  patient.  Accordingly,  referring  physicians 
should  not  have  a  direct  or  indirect  financial  interest  in  diagnostic  or 
therapeutic  facilities  to  which  they  refer  patients,  and  that  the  American 
College  of  Radiology  supports  legislative  efforts  prohibiting  reimbursement 
for  any  diagnostic  or  therapeutic  procedure  carried  out  in  a  facility  in  which 
the  referring  physician  has  a  direct  or  indirect  financial  interest." 

F.xtent    of   the  Problem 

Some  have  argued  that  referring  physician  ownership  need  not  be  addressed 
in  legislation  because  the  practice  is  not  widespread.  We  know  this  not  to  be 
the  case.  Recently  released  studies,  such  as  the  one  conducted  by  the  State  of 
Florida,  show  the  extent  of  physician  ownership  in  health  facilities  and  it  far 
exceeds  our  predictions.  It  can  no  longer  be  claimed  that  this  is  not  a  wide 
spread  problem. 

As  reported,  the  Florida  study  shows  that  at  least  40  percent  of  physicians 
involved  in  direct  patient  care  are  involved  in  joint  ventures  to  which  they 
can  refer  patients.  This  fact,  coupled  with  the  higher  utilization  rates  and 
higher  charges   for  these  referring  physician  owned  facilities,   is  convincing 
evidence  of  the  result  of  unbridled  referring  physician  involvement  in  health 
care  facilities.    Those  that  claim  that  national  numbers  are  far  below  those  in 
Florida  are  ignoring  the  trend.  We  do  not  believe  it  is  necessary  to  wait  until 
the  problem  has  reached  national  epidemic  stages  before  reining  in  these 
financial  arrangements.     Medicare's  BMAD  data  show  the  use  of  CT  scanning 
and  magnetic  resonance  imaging  in  Florida  are  well  above  national  levels,  and 
so  are  charges.    It  would  not  be  wise  to  wait  for  a  Florida-like  pattern  to  become 
typical  of  the  nation. 

We  must  oppose  these  financial  arrangements  even  if  only  a  few  physicians 
were  involved.  Abusive  activities  by  a  few  physicians  should  not  be  condoned 
any  more  than  abusive  activities  of  many. 

Access  to  Care 

Those  who  support  the  continuation  of  financial   arrangements  among 
physicians  have  argued  that  these  ventures  are  necessary  to  assure  access  to 
services  in  underserved  areas.  We  doubt  that  the  predominate  reason  for  joint 
ventures  is  to  provide  access  to  services  in  rural  or  underserved  areas.  A  major 
conclusion  in  the  Florida  study  was  that  "joint  ventures  do  not  increase  access 
to  rural  or  underserved  indigent  patients."  We  believe  that  further  study  will 
support   this  finding. 

A  second  point  to  be  made  in  regard  to  access  is  specifically  addressed  to  the 
argument  that  health  services  would  be  unavailable  without  using  referring 
physicians  as  a  source  of  capital  for  these  facilities.  We  do  not  believe  this  is 
the  case.  Most  often,  referring  physicians  participation  in  these  joint 
ventures  involves  only  signing  a  note  for  debt,  not  in  providing  capital  for 
the  facility.  If  in  fact,  an  area  in  the  country  finds  that  lack  of  capital  is 
restricting  access  to  services,  a  clear  exception  could  be  made  when  there  is 
concrete  evidence  that  the  referring  physicians   involved   are  actually 
providing  the  needed  capital  for  the  facility.  We  do  not  believe  that  these  joint 
ventures  are  created  because  "there's  no  money  in  town." 

Self-referral  of  Patients 

While  we  support  legislative  efforts  to  prohibit  referring  physicians' 
financial  involvement  in  health  facilities,  we  must  urge  your  caution  in 
developing  the  legislation.  If  facilities  currently  in  operation  may  simply 
declare  themselves  as  extensions  of  group  practices  or  private  physician 
offices,  the  intent  of  the  legislation  wiil  have  been  circumvented  because 
referring  physicians  will  continue  to  self-refer.  The  problem  with  increased 
utilization  in  referring  physician  owned  facilities  will  be  simply  changed  to  a 
problem  of  increased  utilization  of  services  within  physicians'  offices. 

Allowing  physicians  to  refer  patients  to  themselves  raises  two  issues.  First,  in 
many  cases,  these  physicians  may  be  performing  examinations  for  which  they 
have  received  little  or  no  training  to  either  perform  or  interpret.  If  this 
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involves  complex  radiologic  procedures,  it  is  more  egregious  than  the 
prevalent  questionable  practice  of  self-referral  of  standard  radiologic  and 
laboratory  procedures. 

The  second  issue  in  this  practice  of  self-referral  is  the  potential  for  increased 
utilization  of  radiologic  procedures.  The  issue  of  self-referral  of  patients  for 
health  care  services  was  the  focus  of  a  scientific  paper  published  on  December 
6,  1990  in  the  New  England  Journal  of  Medicine.    We  have  previously  submitted 
this  article  for  your  review  and  consideration.  Other  studies  are  currently 
underway  which  will  provide  further  data  on  the  impact  of  self-referral, 
including  an  assessment  of  quality  of  care. 

We  do  not  believe  that  any  legislation  should  create  an  incentive  or 
circumstance  where  services  are  provided  by  untrained  or  unskilled 
physicians,  who  are  either  unconcerned  with  or  unaware  of  proper  practice 
standards.  In  the  best  interest  of  patients,  we  should  assure  access  to  medical 
care  from  physicians  qualified  to  provide  the  service. 

CftnclufiiftH 

In  this  era  of  antitrust  sensitivities  and  litigation,  voluntary  organizations 
such  as  the  ACR  can  set  standards  and  urge  compliance,  but  we  cannot  mandate 
behavior  of  radiologists.  Nor  can  we  mandate  the  behavior  of  others  in  the 
health  care  system.  We  recognize  that  many  of  these  practices  arise  from  the 
pressure  of  the  highly  competitive  health  care  marketplace,  but  under  no 
circumstance  should  competition  lead  to  the  acceptance  of  exploitive  and 
unethical  practices. 

The  issue  of  physician  ownership  has  only  been  partly  addressed  by  the 
publication  of  "safe  harbors"  by  the  HHS  Inspector  General.  While  these 
regulations  address  the  most  egregious  of  common  arrangements,  they  go  only 
as  far  as  current  law  allows.  We  were  delighted  with  the  outcome  of  the  HHS 
Departmental  Appeals  Board  decision  in  the  Hanlester   Network  case.  But,  Safe 
Harbor  regulations  and  the  Hanlester  decision  have  already  generated 
substantial  effort  on  the  part  of  many  to  simply  restructure  financial 
arrangements  to  meet  the  new  rules.  We  will  watch  with  interest  the 
enforcement  of  the  anti-kickback  law  by  the  OIG. 

We  believe  the  issue  of  referring  physician  ownership  in  medical  facilities 
should  be  clarified  in  law  by  preventing  such  ownership.  We  also  believe  that 
other  organizations  representing  physicians  must  take   a  definitive  stance 
against  these   arrangements   which  jeopardize  the  confidence  that  patients 
have   in  their  physicians. 
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Chairman  Stark.  Thank  you. 
Dr.  Isikoff. 

STATEMENT  OF  MICHAEL  B.  ISIKOFF,  M.D.,  STAFF  RADIOLOGIST, 
PARRISH  MEDICAL  CENTER,  TITUSVILLE,  FLA. 

Dr.  Isikoff.  Congressman  Stark,  Congressman  Pickle,  members 
of  the  House  Ways  and  Means  Committee,  ladies  and  gentlemen: 
My  name  is  Dr.  Michael  Isikoff.  I  am  a  physician  specializing  in 
radiology  in  private  practice  in  a  small  community  outside  Orlan- 
do, Fla. 

I  appreciate  the  opportunity  to  address  you  today  on  the  issue  of 
joint  ventures. 

If  left  unchecked,  physician  self-referral  has  the  potential  to  com- 
pletely destroy  the  trust  necessary  for  the  doctor-patient  relation- 
ship to  exist.  When  doctors  refer  patients  to  facilities  in  which  they 
own  a  share,  there  arises  a  potential  conflict  of  interest  between 
what  is  good  for  the  patient  and  what  is  good  for  the  doctor's  bank 
account.  Even  if  the  service  is  necessary  and  the  quality  of  service 
remains  high— and  there  is  some  doubt  that  this  is  always  the 
case — the  healthy  competition  necessary  to  keep  costs  down  cannot 
exist  in  such  an  atmosphere. 

I  speak  from  personal  experience.  Nine  years  ago,  the  successful 
radiology  office  that  my  partners  and  I  had  established  in  subur- 
ban Orlando  was  abruptly  put  out  of  business  by  the  formation  of  a 
joint  venture  by  physicians  who  had  previously  referred  patients  to 
us  and  other  competing  facilities.  It  was  neither  quality  nor  cost 
that  did  us  in,  as  the  physicians  readily  admitted. 

Rather,  it  was  the  desire  to  increase  their  own  income  by  adding 
the  revenues  from  imaging  studies  that  they  recommended  for 
their  patients.  A  family  practitioner  who  had  been  one  of  our  big- 
gest referrers  put  it  to  me  this  way: 

The  facts  of  life  are  that  the  patients  belong  to  me,  I  control  them,  they  will  do 
whatever  I  say,  and  go  wherever  I  send  them  for  x  rays.  I'm  no  longer  going  to  send 
them  to  you,  unless  I  get  something  in  return.  You  will  work  for  me  at  whatever  I 
choose  to  pay  you,  or  you  will  not  work  at  all. 

Unfortunately,  he  was  right.  Within  2  weeks,  we  were  basically 
out  of  business.  By  controlling  the  patient,  the  demand  for  the 
service  and  the  service  itself,  the  doctors  produced  a  vertical  mo- 
nopoly. In  any  other  industry,  this  would  be  illegal.  Yet,  today, 
joint  ventures  of  this  sort  can  be  found  in  nearly  every  State. 

In  my  own  State,  according  to  the  recent  study  by  the  Florida 
Health  Care  Cost  Containment  Board,  which  you  just  heard  about, 
virtually  all  outpatient  diagnostic  imaging  centers  are  joint  ven- 
tured, and  at  least  40  percent  of  the  State's  physicians  have  owner- 
ship interests  in  facilities  to  which  they  can  refer  patients. 

These  physicians  and  the  organizations  which  represent  them 
will  tell  you  that  there  are  many  advantages  to  joint  ventures 
beyond  increasing  their  own  incomes.  The  Florida  Medical  Associa- 
tion states  that  they  "increase  access  to  health  care  by  improving 
geographic  distribution  of  services  and  by  enhancing  the  competi- 
tive environment  in  which  these  services  are  offered." 

With  regard  to  * 'improved  geographic  distribution,"  the  Florida 
HCCCB  study  found  that  there  are  no  joint  ventures  in  rural  or  un- 
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derserved  areas  of  the  State,  but  they  were  almost  exclusively  con- 
centrated in  large  metropolitan  areas.  And  if  by  access,  one  means 
the  availability  of  the  service  to  all  patients,  then  joint  ventures 
again  fail  the  test.  Virtually  none  of  the  ventures  in  Florida  accept 
Medicaid  patients,  and,  as  a  result  of  the  recently  published  ''safe 
harbors,"  more  and  more  of  them  are  dropping  Medicare  patients, 
as  well. 

With  regard  to  the  ''enhanced  competitive  environment,"  we 
have  already  discussed  my  personal  experience,  but  what  does  the 
data  from  Florida  show?  An  independent  analysis  by  the  Center  for 
Health  Policy  Studies  finds  that  the  average  cost  of  a  magnetic  res- 
onance imaging  scan  in  the  State  of  Florida  is  among  the  highest 
in  the  Nation.  In  a  truly  competitive  environment,  costs  are  re- 
duced, not  increased.  When  the  increased  price  per  test  is  com- 
pounded by  the  overutilization  documented  in  the  Florida  study 
and  elsewhere,  the  overall  cost  to  the  health  care  system  is  astro- 
nomical. 

But  cost  is  not  the  only  issue.  Many  people  are  willing  to  pay 
more  when  they  are  assured  of  superior  quality  or  convenience.  I 
know  of  a  mammography  center  that  charges  $110  per  exam,  while 
the  price  at  a  nearby  competing  facility  is  $55.  For  $110,  a  woman 
gets  a  mammogram  performed  by  a  technician  in  a  nonaccredited 
facility,  with  a  several-day  delay  before  initial  results  are  reported, 
and  further  weeks  of  delay  if  she  needs  to  be  recalled  for  additional 
views  cr  better  quality  films.  The  delays  are  caused  by  the  fact  that 
there  is  no  physician  on  site  to  monitor  the  study.  The  films  are 
sent  out  of  town  to  be  read. 

In  contrast,  at  the  competing  facility  down  the  street,  for  $55,  the 
patient  gets  a  screening  mammogram  at  an  ACR  accredited  facility 
with  an  onsite  radiologist  who  can  immediately  obtain  additional 
views  as  required,  and  who  issues  his  report  the  same  day.  The 
woman  is  not  inconvenienced  by  the  need  for  additional  appoint- 
ments and  lost  work  days.  More  importantly,  she  has  her  results 
quickly. 

So,  why  is  there  a  3-week  waiting  list  at  the  $110  facility?  Ask 
the  physicians  who  own  it.  When  the  patients  ask,  they  are  told 
that  the  equipment  is  better  in  that  facility  or  the  interpretation  is 
better  in  that  facility.  Furthermore,  if  they  do  not  go  where  their 
doctor  recommends,  they  should  find  themselves  another  doctor. 

The  only  truth  in  that  statement  is  in  the  third  part.  Patients 
whose  doctors  put  their  pockets  ahead  of  their  patients  should  defi- 
nitely find  themselves  another  doctor. 

Can  I  go  on? 

Chairman  Stark.  Please. 

Dr.  IsiKOFF.  Joint  ventures  are  successful,  because,  as  that  family 
practitioner  told  me  9  years  ago,  the  doctors  control  their  patients. 
It  is  a  rare  patient,  indeed,  who  will  ever  question  their  own  doc- 
tor's judgment  on  the  need  for  a  particular  service,  and  where  to 
go  for  that  service. 

Even  if  the  doctor  informs  the  patient  of  his  financial  interests, 
as  is  required  by  law  in  many  States,  the  patient  will  almost 
always  go  where  the  doctor  tells  him.  But  it  is  not  only  the  patient 
who  may  be  controlled  in  this  fashion.  Medical  specialists  who 
depend  on  primary  physicians  for  referrals  have  been  coerced  into 
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supporting  a  particular  facility,  because  they  fear  losing  those  re- 
ferrals. In  many  cases,  specialists  who  once  practiced  independent- 
ly have  been  forced  to  joint  venture  their  existing  offices,  in  order 
to  survive. 

Physician-owned  joint  ventures  are  bad  for  medicine.  As  the 
public  becomes  increasingly  aware  of  these  conflicts,  what  will 
happen  to  the  trust  they  have  always  placed  in  their  personal  phy- 
sicians? That  trust  is  the  foundation  of  the  doctor-patient  relation- 
ship. Overpriced  and  overutilized  services  will  continue  to  adds  to 
the  soaring  costs  of  medical  care,  without  any  improvement  in 
access  or  quality. 

As  long  as  doctors  continue  to  view  their  patients  as  commodities 
on  which  they  can  make  money,  and  as  long  as  organized  medicine 
continues  to  deny  the  existence  of  a  problem,  there  will  be  no 
meaningful  action  from  within  to  correct  it.  This  action  must  come 
from  you. 

I  am  here  today  to  implore  Congress  to  pass  legislation  to  elimi- 
nate this  abuse. 
Thank  you. 

Chairman  Stark.  Thank  you  very  much.  Dr.  Isikoff. 

If  one  of  our  colleagues  does  not  return  by  about  3  or  4  after  the 
hour,  I  will  recess  for  a  few  minutes,  but  I  think  somebody  will  be 
back  and  you  can  proceed. 

Mr.  Carl. 

STATEMENT  OF  ROBERT  D.  CARL  III,  PRESIDENT,  CHAIRMAN, 
AND  CHIEF  EXECUTIVE  OFFICER,  HEALTH  IMAGES,  INC.,  AT- 
LANTA, GA. 

Mr.  Carl.  Thank  you,  Mr.  Chairman. 

My  name  is  Robert  D.  Carl  III.  I  am  president,  chairman,  and 
chief  executive  officer  of  Health  Images,  Inc..  Health  Images  is  a 
public  company  that  owns  30  MRI  centers  located  in  10  States — 
Georgia,  Florida,  Illinois,  Maryland,  New  Jersey,  Oklahoma,  Penn- 
sylvania, South  Carolina,  Tennessee,  and  Texas.  Last  week,  we 
opened  our  newest  center  in  Austin. 

We  are  the  largest  owner-operator  of  such  centers  in  the  United 
States. 

I  am  appearing  here  today  at  great  risk  to  my  company.  You 
have  heard  from  the  last  panel  about  the  impact  of  self-referral  in 
Florida.  Our  Florida  centers  participated  in  the  study,  and  we  have 
testified  twice  in  Florida  in  support  of  the  joint  venture  study. 

As  a  result  of  our  testifying  before  the  Florida  Health  Care  Cost 
Containment  Board,  we  have  been  threatened  with  a  boycott  by 
physicians  in  a  Florida  city.  One  physician  has  said  that  he  will 
urge  members  of  the  local  medical  society  to  stop  referring  patients 
to  our  center,  because  we  support  a  ban  on  self-referral  of  MRI  pa- 
tients to  physician  invested  centers.  Just  this  week,  I  learned  that 
another  boycott  is  taking  place  at  one  of  our  Georgia  centers. 

Health  Images  has  a  unique  perspective  on  the  practice  of  physi- 
cian self-referral  to  MRI  centers.  When  we  started  Health  Images, 
we  had  physician  investors.  Such  investors  were  generally  required 
for  financing  a  project  by  banks  and  other  lenders.  We  quickly 
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learned,  however,  that  physician  investors  impeded  our  providing 
high-quaUty  health  care  services. 

In  1988,  we  decided  to  develop  all  future  centers  without  physi- 
cian investors  and  to  buy  out  remaining  physician  investors.  Thus, 
we  have  experience  operating  MRI  centers  with  and  without  physi- 
cian investors,  and  we  have  found  the  following: 

First,  we  have  found  excessive  utilization  at  physician  invested 
centers.  A  legitimate  percentage,  approximately  25  percent,  of  MRI 
scans  will  be  negative.  When  we  bought  out  physician  limited  part- 
ners at  one  center,  we  examined  patient  records  to  determine  the 
negative  rate  prior  to  buyout.  It  was  50  percent  or  twice  what 
would  be  expected.  This  finding  is  confirmed  by  the  Florida  study. 

Second,  physician  investors  often  told  us  they  did  not  care  what 
we  charge  or  how  good  our  service  is.  They  told  us  on  frequent  oc- 
casions that  they  were  ceasing  referrals  to  our  centers,  because 
their  partnership  distributions  were  too  low.  At  one  center,  patient 
referrals  dropped  from  13  to  7  per  day,  as  physician  investors  ex- 
pressed their  anger  at  us  for  not  distributing  more  money,  even 
though  at  that  center  all  available  free  cash-flow  was  promptly  dis- 
tributed to  partners. 

We  have  found  many  physicians  failing  to  understand  that  distri- 
butions were  limited  by  the  profits  and  free  cash-flow  of  the  cen- 
ters. They  always  wanted  more  distributions,  even  if  no  profits 
were  earned.  In  our  view,  such  demands  constituted  a  request  for 
kickbacks. 

Third,  when  we  purchased  expensive  upgrades  to  the  MRI  equip- 
ment at  our  joint  venture  centers,  physician  investors  frequently 
complained  that,  instead  of  making  such  investments  in  quality  en- 
hancements, we  should  have  made  larger  cash  distributions  to 
them. 

Fourth,  we  have  reviewed  numerous  prospectuses  offering  invest- 
ments in  MRI  centers  to  physicians.  Generally,  these  investments 
are  limited  to  referring  physicians  located  in  the  same  geographi- 
cal area  as  the  center.  I  believe  many  of  these  arrangements  are 
shams.  Nominal  investment  amounts,  sometimes  as  low  as  $500  in 
cash,  are  solicited  by  unscrupulous  entrepreneurial  promoters  of 
these  schemes  in  a  thinly  disguised  attempt  to  purchase  referrals 
from  the  investing  physicians. 

The  balance  of  the  investment  is  nothing  more  than  a  promisso- 
ry note  signed  by  the  investing  physician  to  repay  the  balance  of 
his  capital  contribution  from  future  distributions  from  the  venture. 
These  notes  are  usually  nonrecourse  and  noninterest  bearing.  In 
return  for  the  $500  in  cash  and  the  note,  investing  physicians  are 
promised  annual  returns  of  staggering  proportions.  I  have  seen 
some  as  high  as  1,200  percent.  Long-term  Treasury  bonds  presently 
yield  less  than  8  percent  per  annum.  A  20-percent  return  on  equity 
would  be  considered  superior  for  a  public  company. 

Clearly,  these  deals  are  not  real  investments. 

I  might  point  out,  these  are  generally  riskless  investments.  They 
are,  as  you  have  stated  on  many  occasions,  Mr.  Chairman,  the  pur- 
chase of  referrals.  While  most  physicians  are  ethical  practitioners 
of  their  profession,  physician  investment  in  imaging  centers  creates 
incentives  for  over  utilization.  The  Florida  study,  which  confirms 
our  experience,  graphically  illustrates  the  excessive  costs  generated 
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by  self-referral.  Medicare  should  not  be  paying  for  these  services 
nor  funding  these  perverse  incentives  for  over  utilization. 

Let  me  close  by  making  two  final  points:  First,  self-referral  of 
MRI  services  is  not  necessary  to  assure  access  to  the  technology. 
We  would  be  delighted  to  open  an  MRI  center  in  any  locality 
where  legitimate  demand  is  sufficient.  So  would  the  local  hospital. 

Second — and  I  cannot  emphasize  this  enough — the  Florida  expe- 
rience is  not  unique.  We  see  egregious  and  rampant  self-referral  in 
all  of  our  markets.  This  is  as  national  problem. 

Thank  you. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  HEALTH  IMAGES,  INC. 
TO  THE  HEALTH  AND  OVERSIGHT  SUBCOMMITTEES 
OF  THE  HOUSE  WAYS  AND  MEANS  COMMITTEE 


Health  Images,  Inc.  (hereinafter  "Health  Images"  or  "the  Company")  greatly 
appreciates  the  opportunity  to  testify  on  the  effect  of  physician  investment  in  ancillary 
health  care  providers.  Health  Images  is  a  publicly-held  corporation,  headquartered  in 
Atlanta,  Georgia,  specializing  in  the  establishment  and  operation  of  free-standing 
magnetic  resonance  imaging  centers  ("MRI  centers").  The  Company  currently  operates 
thirty  centers  in  ten  states  and  one  in  the  United  Kingdom.  Health  Images  expects  to 
open  another  new  center  before  the  end  of  1991. 

Health  Images  has  a  unique  perspective  on  issues  related  to  physician  investment 
in  health  care  facilities.  When  Health  Images  began  in  1984,  MRI  was  a  relatively  new 
and  little  understood  technology.  As  a  result,  in  order  to  gain  acceptance  among 
physicians  in  a  community  and  in  order  to  obtain  financing,  it  was  often  necessary  to 
have  physician  investment.  Therefore,  when  Health  Images  began,  it,  like  most  other 
MRI  providers,  formed  joint  ventures  with  physicians  as  limited  partners.  These  ventures 
complied  with  all  then-applicable  state  and  federal  laws. 

As  Health  Images  gained  greater  experience  in  the  field,  however,  it  quickly 
learned  that  physician  investment  actually  impeded,  rather  than  facilitated,  the  provision 
of  high  quality  MRI  services.  As  a  result,  since  mid-1988,  Health  Images  has  operated 
without  physician  limited  partners  in  its  new  facilities  and  has  repurchased  almost  all  of 
the  limited  partnership  units  that  it  previously  sold.  We  have  purchase  offers  outstanding 
on  the  few  remaining  limited  partnership  shares. 

Given  Health  Images*  own  history,  we  read  with  great  interest  the  results  of  the 
Joint  Venture  Study  conducted  by  the  Florida  Health  Care  Cost  Containment  Board 
("HCCCB")  in  conjunction  with  Florida  State  University.  In  reviewing  this  study,  two 
primary  conclusions  are  obvious.  First,  physician  investment  in  ancillary  health  care 
facilities  pervades  the  entire  health  care  system,  including  the  health  care  system  in 
Florida.  Second,  when  physicians  engage  in  "self -referral,"  i^,  refer  to  entities  in  which 
they  also  have  a  financial  interest,  their  treatment  decisions  are  likely  to  be  affected  by 
that  interest  and  their  utilization  of  the  services  offered  by  that  facility  is  likely  to 
increase. 

Neither  of  these  conclusions  is  especially  new  or  surprising.  The  extent  of 
physician  investment  in  ancillary  providers  has,  of  course,  been  the  subject  of  great  study 
and  debate  in  recent  years.  Moreover,  it  would  be  surprising  if  physicians'  utilization 
patterns  were  not  affected  by  their  investments.  As  Dr.  Arnold  Relman,  former  editor 
of  The  New  England  Journal  of  Medicine,  stated  in  a  recent  interview:  "Doctors  are 
ordinary  people  [and]  are  no  more  or  less  impervious  to  economic  incentives  than  anybody 
else."!'  Finally,  these  conclusions  are  wholly  consistent  with  Health  Images'  own 
experience,  both  at  the  time  that  we  had  physician  investment  and  since  we  have 
repurchased  those  shares. 

In  our  statement  today,  we  would  first  like  to  detail  some  examples  of  the  impact 
of  physician  investment  based  on  our  own  experience  and  observation.  We  would  then 
like  to  discuss  the  conclusions  of  the  HCCCB  study  in  Florida.  Finally,  we  would  like  to 
discuss  why  legislation  to  curb  self -referral  is  so  vitally  needed. 

A.  Health  Images*  Own  Experience  With  Physician  Investment 

Health  Images'  own  experience  supports  the  view  that  physicians'  investment 
interests  affect  their  decisions  about  whether  to  order  an  MRI,  and,  if  so,  from  whom  to 
order  it.  Because,  in  most  instances,  an  MRI  facility  cannot  perform  an  MRI  without  a 
physician  order,  all  MRI  providers  require  physician  patronage.  Indeed,  as  a  result  of  the 
crucial  role  played  by  physicians  in  ordering  MRI  services.  Health  Images  is  taking  a 
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substantial  risk  merely  in  testifying  here  today.  In  fact,  as  the  Company's  involvement  in 
this  issue  has  become  more  widely  known,  some  physicians  have  explicitly  told  us  that 
they  will  no  longer  refer  patients  to  our  facilities  and  that  they  wiU  urge  other  physicians 
to  do  the  same.  We  believe  very  strongly,  however,  in  the  correctness  of  our  position  and 
in  the  need  for  effective  legislation  to  eliminate  the  practice  of  self -referral. 

The  problem  with  self-referral  is  that  it  forces  physicians  to  consider  their  own 
economic  interests  edong  with  the  interests  of  their  patients.  This  circumstance,  in  turn, 
leads  to  increased  utilization  of  services,  inflated  costs  and  a  loss  of  the  benefits  that 
usually  flow  from  a  competitive  market.  Health  Images  has  seen  evidence  of  the 
negative  impact  of  self -referral  everywhere  that  the  Company  does  business.  For 
example,  during  the  period  that  the  Company  had  physician-investors,  physicians  often 
stated  that  they  would  only  refer  to  our  centers  if  they  were  given  an  opportunity  to 
invest  in  them  and  earn  a  profit  on  their  referrals.  One  physician  explicitly  told 
Company  representatives  that  he  would  need  "a  little  tickle"  to  refer  his  patients  to  the 
Health  Images  center.  In  another  instance,  a  large  orthopedic  group  stated  that  they 
would  send  one  of  the  Company's  centers  as  many  as  300  patients  a  month— a  tremendous 
number—if  the  Company  would  arrange  for  certain  all-expense  paid  trips  to  Mexico  for 
partners  in  the  group.  Finally,  physicians  also  frequently  told  Health  Images  marketing 
representatives  during  this  time  that  they  were  not  interested  in  the  quality  of  Health 
Images'  services  as  they  would  not  refer  to  one  of  our  centers  because  they  were  already 
invested  in  another  center.  Clearly,  these  examples  all  demonstrate  that  physicians  were 
interested  in  something  in  addition  to  welfare  of  their  patients. 

Moreover,  when  physicians  were  invested  in  a  Health  Images  facility,  they  would 
often  threaten  to  withhold,  or  actually  withhold,  patients  if  they  were  displeased  with 
the  size  or  timing  of  their  partnership  distributions.  In  one  instance,  for  example, 
patients  at  one  of  our  centers  dropped  from  a  high  of  13  per  day  to  about  7,  because  the 
physician-investors  were  angry  about  the  amount  of  their  partnership  distribution. 
Further,  once  the  Company  bought  out  the  physician-investors  at  this  center,  these 
physicians  never  referred  another  patient  to  the  facility.  Apparently,  they  were  only 
willing  to  use  our  center  so  long  as  they  had  a  financial  interest  in  it. 

Further,  while  the  argument  is  often  made  that  physician  investment  helps  insure 
quality,  this  was  certainly  not  our  experience  when  we  had  physician  investment. 
Physicians  seldom  expressed  an  active  interest  in  the  quality  of  the  services  provided  at 
our  centers.  They  were  usually  far  more  concerned  with  the  size  of  the  returns  on  their 
investment-  In  several  instances,  physicians  actually  objected  to  the  Company's  spending 
money  for  routine  equipment  upgrades  to  enhance  the  quality  of  its  scans.  They  argued 
that  such  improvements  were  unnecessary  and  that  the  funds  could  be  better  used  to 
increase  the  returns  on  their  investment. 

Our  experience  also  supports  the  conclusion  that  physician  investment  leads  to 
increased  utilization.  The  best  way  to  measure  whether  excess  utilization  is  occurring  at 
an  MRI  facility  is  to  examine  the  percentage  of  scans  that  are  negative,  that  is,  where  no 
abnormality  is  found.  Obviously,  because  MRI  is  often  used  to  exclude  the  existence  of 
certain  conditions,  some  percentage  of  MRI  scans  will  always  be  negative.  In  most  of  our 
centers,  negative  scans  average  about  25  percent  of  the  total.  However,  after  the 
Company  completed  a  buy-out  of  physician-limited  partners  at  one  center,  we  examined 
patient  charts  to  determine  the  negative  rate  during  the  time  that  we  had  physician- 
investors.  We  found  the  negative  rate  among  certain  physician-investors  was 
approximately  50  percent,  or  twice  what  we  expected,  thereby  suggesting  that  many 
patients  were  being  referred  for  unnecessary  procedures. 

Because  of  these  and  similar  experiences,  in  mid-1988  Health  Images  made  the 
decision  to  stop  establishing  limited  partnerships  with  physicians.  All  of  our  new  MRI 
centers  are  wholly  owned  by  Health  Images.  Further,  the  Company  has  repurchased 
almost  all  of  the  physician  partnership  interests  that  it  previously  sold.  As  a  result. 
Health  Images  believes  the  quality  of  its  services  has  improved,  because  we  cannot 
depend  on  captive  referrals  and  must  devote  our  time  and  energy  to  fulfilling  the  needs 
of  patients. 

Because  of  its  decision,  however.  Health  Images  is  still  at  a  significant 
disadvantage  because  the  Company  must  compete  with  physician-owned  centers.  Our 
marketing  representatives  still  are  frequently  told  by  physicians  that  they  are  not 
interested  in  the  quality  of  Health  Images'  services  because  they  are  already  invested  in 
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another  MRI  center  to  which  they  refer  their  patients.  Thus,  regardless  of  the  high 
quality  of  the  services  offered  by  Health  Images  (or,  in  some  instances,  the  lesser  quality 
of  the  services  offered  by  the  competing  center),  these  physicians  simply  will  not  refer 
to  a  Health  Images  facility. 

Indeed,  we  are  aware  of  one  case  in  which  the  physician  refused  to  refer  a  patient 
to  one  of  our  centers  even  though  the  patient  specifically  asked  to  go  there.  In  this 
instance,  the  physician  had  invested  in  a  competing  MRI  center  where  the  MRI  machine 
was  housed  in  a  large  trailer.  A  female  patient  expressed  concern  to  this  physician 
because  she  suffered  from  claustrophobia  and  feared  undergoing  an  MRI  in  the  trailer's 
cramped  quarters.  Because  an  MRI  requires  the  patient  to  lie  in  a  very  small,  enclosed 
space  for  a  long  period,  it  is  not  unusual  for  patients  to  express  such  anxieties.  This 
particular  patient  told  her  physician  that  she  wished  to  go  to  the  Health  Images  facility, 
which  was  larger,  close-by  and  located  in  a  free-standing  building.  However,  the 
physician  would  not  refer  the  patient  to  our  center  and  stated  he  would  refuse  to  treat 
her  any  longer  if  she  insisted  on  going  there. 

Further,  Health  Images  is  at  a  significant  disadvantage  in  competing  with  these 
ph3^ician-owned  centers  because  they  offer  their  physician-investors  the  opportunity  to 
earn  tremendous  returns  on  very  limited  investments.  One  prospectus  for  an  MRI  facility 
that  Health  Images  recently  obtained  specifically  explained  to  prospective  physician- 
investors  how  their  returns  would  increase,  depending  on  the  number  of  referrals  per 
partner.?''  It  showed: 


Annual 
Share  of  Income 
per  partner 

15  limited  partners 

3  referrals  p/wk  $29,080 
per  partner 

4  referrals  p/wk  $46,240 
per  partner 

20  limited  partners 


3  referrals  p/wk  $34,680 
per  partner  j 

4  referrals  p/wk  $51,000 
per  partner 

The  obvious  implication  of  these  figures  is  that  the  more  patients  a  physician 
refers,  the  more  money  he  can  earn.  If  these  are  the  annual  returns  based  on  referrals  of 
three  or  four  patients  a  week,  one  can  only  guess  at  what  they  would  be  if  there  were 
referrals  of  five  or  six  patients  a  week.  Moreover,  these  returns  were  earned  on  an 
initial  investment  of  $10,000,  only  half  of  which  had  to  be  in  cash.  The  other  half  was 
loaned  to  the  physician  by  the  joint  venture  itself  in  exchange  for  an  interest-free, 
promissory  note. 

Nor  is  the  situation  detailed  above  unusual.  In  the  Houston  area  there  is  a 
network  of  physician-owned  MRI  and  CT  centers,  all  of  which  are  managed  and  operated 
by  the  same  individual,  a  practicing  neurologist  in  Texas.  This  doctor  usually  acts  as 
general  partner,  either  individually  or  through  a  corporation  he  manages.  The  most 
recent  prospectus  that  we  have  seen  shows  that  this  one  physician  is  the  general  partner 
in  at  least  12  other  diagnostic  imaging  centers  in  the  Houston  area.  In  addition,  he  has 
reportedly  established  another  center  in  Illinois  and  is  also  looking  to  expand  into  other 


2/  No  doubt  because  of  the  obvious  implications  of  such  statements  under  the 
Medicare  antikickback  law,  the  prospectus  specifically  states  that  the  proposed 
center  wiU  not  serve  Medicare  and  Medicaid  patients. 
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states.  He  is  a  partner  in  two  diagnostic  medical  groups  as  well.  All  of  these  centers 
also  have  a  large  number  of  physician-limited  partners. 

Nor  is  it  difficult  to  see  why  physicians  would  wish  to  invest  in  this  physician's 
centers.  The  prospectus  for  one  of  his  centers  offered  investors  a  return  of  over  1200 
percent  in  just  the  first  year  on  a  per  unit  investment  of  $5500,  of  which  only  $500  was  in 
cash.  The  remainder  of  the  capital  contribution  was  borrowed  from  the  joint  venture  to 
be  paid  back  out  of  future  profit  distributions.  The  other  centers  were  structured  in 
similar  ways,  although  in  some  instances  the  projected  returns  were  lower—only  580 
percent  to  960  percent  in  the  first  year. 

Moreover,  as  these  examples  suggest,  the  purpose  of  such  arrangements  is  not  to 
raise  capital.  In  fact,  in  the  prospectuses  that  Health  Images  has  seen,  the  limited 
partners'  contribution  represents  a  very  small  percentage  of  the  necessary  start-up 
capital.  Indeed,  as  noted  above,  often  the  investors  do  not  even  contribute  cash  for  their 
shares.  In  fact,  most  of  the  initial  capital  for  the  venture—often  more  than  two-thirds— 
comes  from  some  form  of  long-term  financing.  Obviously,  these  limited  partnerships  are 
not  real  investments.  If  the  purpose  of  such  arrangements  were  truly  to  raise  capital, 
the  right  to  invest  would  not  be  limited,  as  often  happens,  to  licensed  physicians,  to 
physicians  licensed  to  do  business  in  the  state  where  the  venture  is  located,  or  to 
physicians  with  staff  privileges  at  the  hospital  affiliated  with  the  venture.  Clearly,  such 
restrictions  are  inconsistent  with  a  true  desire  to  raise  capital. 

That  these  arrangements  actually  have  some  other  purpose  is  dramatically 
illustrated  by  a  situation  reported  in  a  recent  New  York  Times  article  on  self- 
referral.5''  In  that  instance,  a  group  of  physicians  formed  a  limited  partnership  which 
obtained  an  MRI  machine  that  it  then  leased  to  the  hospital  where  the  physician- 
investors  practiced.  In  fact,  the  limited  partnership  was,  at  least  initially,  open  only  to 
physicians  who  had  staff  privileges  at  the  hospital.  Moreover,  under  the  terms  of  the 
original  lease  between  the  partnership  and  the  hospital,  the  rent  paid  to  the  physicians 
from  the  hospital  increased  as  the  number  of  scans  increased.  Because  the  physician- 
investors  were  also  the  ones  referring  patients,  they  could,  therefore,  increase  their  own 
return  simply  by  referring  more  patients. 

That  this  convoluted  arrangement  was  unnecessary  is  obvious  when  we  consider 
the  alternatives.  The  hospital  could  simply  have  leased  or  purchased  the  MRI  machine 
directly  from  a  supplier  of  MRI  equipment,  without  the  physicians'  acting  as  middlemen. 
As  the  hospital  in  question  is  operated  by  the  County  Hospital  Authority,  it  could 
probably  have  borrowed  at  highly  favorable  rates  if  necessary.  Naturally,  it  would  also 
have  received  the  income  from  the  use  of  the  machine.  Or,  if  it  wished,  the  hospital 
could  have  leased  land  or  space  to  an  independent  MRI  provider,  such  as  Health  Images, 
which  would  have  provided  the  services.  In  this  way,  the  hospital's  patients  would  have 
received  the  necessary  services;  the  hospital  would  have  received  the  rental  income;  and 
none  of  the  hospital's  own  capital  would  have  been  tied  up.  In  short,  the  actual  structure 
of  the  deal  suggests  that  it  had  little  purpose  other  than  to  ensure  that  the  physician 
investors  had  an  opportunity  to  earn  a  significant  return  on  their  investment. 

Finally,  in  our  experience,  it  is  also  not  true  that  such  ventures  increase  access  to 
MRI  services  for  those  who  otherwise  would  not  have  it.  First,  there  are  a  number  of 
providers,  including  Health  Images,  ready  and  willing  to  come  into  an  area  that  is  in  need 
of  MRI  services.  Further,  in  Health  Images'  experience,  few  of  these  partnerships  are 
located  in  rural  or  medically-underserved  areas,  a  conclusion  that  is  supported  by  the 
Florida  Joint  Venture  Study.  See  Joint  Venture  Study,  Vol.  II  at  v.  In  addition,  the 
prospectuses  for  many  joint  ventures  specifically  state  that  the  venture  will  not  even 
accept  Medicare  or  Medicaid  patients.  These  operations  prefer  to  concentrate  on  more 
lucrative  private-pay  patients.  In  sum,  there  can  be  little  question  that  self -referral  has 
a  variety  of  serious,  adverse  effects  on  the  delivery  of  health  care  services. 


3/     R.  Pear  &  E.  Eckholm,  "When  Healers  Are  Entrepreneurs:  A  Debate  Over  Costs  and 
Ethics,"  N.T.  Times,  June  2, 1991,  at  Al. 
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B.       The  Florida  HCCCB  Study 

The  recent  Joint  Venture  Study  conducted  by  the  Florida  HCCCB  also  graphically 
demonstrates  the  adverse  effects  of  self-referral  on  utilization  and  costs.  In  addition, 
these  conclusions  are  further  bolstered  by  an  independent  study  of  Florida  MR! 
utilization  and  costs  done  by  the  Center  for  Health  Policy  Studies,  of  Columbia, 
Maryland.  Both  of  these  documents  strongly  argue  in  favor  of  a  curb  on  seif-referral  in 
diagnostic  imaging. 

The  Florida  Joint  Venture  Study  attempted  to  survey  all  providers  of  ancillary 
health  care  services  in  the  state.  It  found  that  93  percent  of  diagnostic  imaging  centers 
returning  surveys  had  physician-investors.  Only  one  center  providing  MRI  services— a 
Health  Images  facility— did  not  have  physician-investors.-''  Because  of  the  small  number 
of  non-physician-owned  centers,  it  was  impossible  for  the  authors  of  the  report  to 
compare  utilization  in  Florida  at  joint  venture  and  non-joint  venture  facilities.  However, 
they  did  find  that  utilization  was  higher  in  several  Florida  metropolitan  areas  than  it  was 
in  Baltimore,  which  is  demographically  similar.  Finally,  the  authors  found  higher 
"reward-to-risk"  ratios  for  diagnostic  im.aging  centers  than  for  any  other  type  of  facility 
covered  by  the  survey,  which  suggested  that  these  centers  were  also  charging  excessive 
prices.  Based  on  this  evidence,  at  its  most  recent  meeting,  the  staff  of  the  HCCCB 
recommended  to  the  Board  that  it  call  for  the  prohibition  of  self-referral  in  the  case  of 
di£^ostic  imaging  and  certain  other  services,  where  abuse  was  clearly  shown. 

Not  surprisingly,  Health  Images  finds  itself  in  agreement  in  nearly  every  respect 
with  the  conclusions  expressed  in  the  two  volumes  of  the  Florida  Joint  Venture  Study. 
Indeed,  we  believe  our  experience  gives  us  a  unique  perspective  on  the  data  offered  in 
the  report.  We  would,  therefore,  like  to  offer  several  observations  on  the  information 
presented  there. 

First,  Table  4.1  and  4.2  of  the  study  both  show  that  MRI  facilities  in  Florida 
perform  scans  on  approximately  2,730  outpatients  per  year.  Based  on  250  business  days  a 
year,  which  is  standard  for  such  projections,  this  constitutes  almost  11  patients  a  day  on 
average.  This  is  extraordinarily  high  utilization.  A  study  of  MRI  utilization  rates 
conducted  by  the  American  Hospital  Association  showed  that  hospital  centers  averaged 
about  1,769  "billable"  scans  per  year,  which  is  only  about  seven  per  day.5^  Most 
established  Health  Images  centers  average  about  9  per  day  and  new  ones  average  around 
5  per  day.  For  centers  in  Florida  to  be  this  busy  on  a  consistent  basis  clearly  suggests 
that  physician  investment  is  leading  to  increasing  utilization. 

Indeed,  the  level  of  utilization  shown  is  especially  high  given  the  large  number  of 
MRI  machines  located  in  the  state  during  the  time  covered  by  the  survey.  Tables  4.1  and 
4.2  suggest  that  there  are  at  least  39  joint  venture  facilities,  some  of  which  appear  to 
have  more  than  one  MRI  machine.^''  In  addition,  in  1989,  there  were  at  least  48  MRIs 
located  at  hospitals  in  Florida.-^  Thus,  there  were  at  least  87  machines  performing  MRIs 
during  the  time  covered  by  the  survey.  Moreover,  the  report  acknowledges  that 
responses  were  not  received  from  some  joint  venture  entities. 

This  is  a  large  number  of  centers  to  keep  busy  at  such  a  high  rate.  The  utilization 
also  appears  high  when  we  realize  that  Canada,  with  a  population  more  than  twice  that 
of  Florida,  had  only  12  MRI  machines  in  1988.  West  Germany,  in  1987,  had  only  57  MRI 


4/     Health  Images  now  has  three  centers  in  Florida.  During  the  time  period  covered  by 
the  study,  we  had  only  two  centers  there,  one  of  which  still  had  physician-investors. 

5/     Hoppszallern,  MRI  Utilization  Modeh    Results  of  a  Validation  Study,  Hospital 
Technology  Series:  fecial  Report  (American  Hosp.  Ass'n,  Mar.  1990). 

6/     We  assume  this  because  both  Tables  4.1  and  4.2  show  MRI  procedures  per  facility 
that  are  slightly  higher  than  the  MRI  procedures  per  machine. 

7/     American  Hospital  Ass'n,  Hospital  Statistics  (1990-91)  at  48. 
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machines,  about  two-thirds  the  number  in  Florida;  but  West  Germany  had  a  population 
five  times  that  of  Florida.?/ 

Health  Images  believes  the  Joint  Venture  Study's  conclusions  are  fully  supported 
by  the  data  presented.  However,  because  of  some  criticism  leveled  at  the  report,  Health 
Images  requested  Dr.  Zachary  Dyckman  of  the  Center  for  Health  Policy  Studies  (CHPS), 
a  broad-based  health  care  research  and  consulting  firm  in  Columbia,  Maryland,  to 
perform  his  own  comparison  of  MRI  and  CT  utilization  and  costs  in  Florida  with  that  in 
other  states.  Copies  of  Dr.  Dyckman's  report  have  been  furnished  to  the  staff  of  the 
Subcommittees.  Dr.  Dyckman  made  his  analysis  using  information  from  Blue  Cross  and 
Blue  Shield  plans  and  from  the  Medicare  BMAD  file.  Overall,  Dr.  Dyckman  found  that 
the  charges  and  utilization  were  significantly  higher  in  Florida  than  in  other  states 
participating  in  the  study.  Based  on  his  analysis  of  Medicare  data,  he  found: 

•  Florida  ranks  4th  highest  among  48  states  for  which  data  was  available  in  number 
of  MRI  tests  per  1,000  beneficiaries.  The  Florida  MRI  utilization  rate  is  45 
percent  above  the  national  average. 

•  Total  MRI  charges  measured  on  a  per  beneficiary  basis  (which  includes  effects  of 
volume  and  price)  are  55-65  percent  greater  in  Florida  than  the  national  average. 

•  Volume  and  total  charges  for  MRI  tests  performed  in  just  non-hospital  imaging 
centers  (virtually  all  of  which  are  joint  ventures  in  Florida)  are,  respectively,  118 
percent  and  92  percent  greater  than  the  national  average.  The  charge  and 
utilization  experience  for  MRI  tests  performed  in  the  hospital  setting,  however, 
are  very  close  to  national  experience. 

Dr.  Dyckman  stated  that  it  was  reasonable  to  infer  that  "a  significant  causative  factor 
for  the  higher  Florida  utilization  and  cost  experience  is  the  large  number  of  imaging  joint 
ventures  in  which  physicians  have  financial  incentives  to  refer  patients  and  increase  the 
number  of  referrals." 

In  sum,  there  is  little  question  that  the  high  level  of  physician  investment  in 
Florida  has  led  to  increased  costs  and  utilization  of  diagnostic  imaging  services. 

C.       The  Need  for  Legislation 

Health  Images  believes  that  data  presented  above  confirms  that  the  practice  of 
self-referral  threatens  our  entire  health  care  system.  It  drives  up  health  care  costs  by 
encouraging  overutilization  and  forces  patients  to  endure  unnecessary  health  care 
procedures.  Further,  it  makes  it  impossible  for  independent  MRI  providers—like  Health 
Images— to  compete  effectively,  regardless  of  the  quality  of  their  services  or  the 
competitiveness  of  their  prices.  As  a  result  of  this  practice,  almost  everyone  involved- 
providers,  payors  and  especially  patients— are  losers.  The  only  winners  are  those 
physicians  who  are  allowed  to  invest  in  these  deals. 

We  believe  that  it  is  vitally  important  that  legislation  be  enacted  making  it  illegal 
for  physicians  to  refer  their  patients  to  diagnostic  imaging  facilities  in  which  they  have 
an  ownership  or  investment  interest.  We  believe  our  own  experience,  the  data  presented 
in  the  Florida  Joint  Venture  Study  and  Dr.  Dyckman's  analysis  all  demonstrate 
unequivocally  the  need  for  such  legislation.  Moreover,  we  expect  that  the  cost  to 
Medicare  of  self-referral  in  diagnostic  imaging  is  likely  to  be  far  more  than  the  cost  of 
self-referral  in  the  clinicad  laboratory  industry  was  projected  to  be  when  Congress 
prohibited  it  in  1989.  We  believe  it  is  essential  to  now  extend  that  prohibition  to 
diagnostic  imaging. 

We  understand  that  some  have  argued  that  the  recent  promulgation  of  the  safe 
harbor  regulations  and  the  HHS  Departmental  Appeals  Board  decision  in  OIG  v.  Hanlester 
Network  make  such  a  prohibition  unnecessary.  Health  Images  does  not  agree.  The  safe 
harbors  do  immunize  physician  investment  in  facilities  to  which  the  physicians  also  refer 


8/  Rublee,  Medical  Technology  in  Canada,  Germany,  and  the  U.S.,  Health  Affairs  178 
(Fall,  1989).  U.S.  Dept.  of  Commerce,  Statistical  Abstract  of  the  United  States, 
24,  831  &  833  (1990). 
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in  certain  situations,  but  other  situations  not  meeting  the  terms  of  the  safe  harbor  are 
not  illegal.  They  simply  must  be  decided  on  a  case-by-case  basis.  Similarly,  the 
Hanlester  decision,  which  wiU  almost  certainly  be  the  subject  of  further  appeals,  does 
find  that  in  the  situation  presented  in  that  case,  self-referral  violated  the  Medicare 
antikickback  law;  but  the  legal  standard  established  is  still  quite  ambiguous  and  subject 
to  varying  interpretations. 

Neither  of  these  two  developments  is  likely  to  end  the  phenomenon  of  self- 
referral,  especially  given  the  tremendous  returns  that  are  offered  to  physician- 
investors.  We  expect  that  many  physician  joint  ventures  will  simply  ignore  the  safe 
harbors  and  the  Hanlester  decision,  and  continue  to  operate  as  they  have  in  the  past, 
secure  in  the  knowledge  that  the  small  staff  of  the  OIG  will  be  unable  to  ferret  out  any 
but  the  most  egregious  violations.  In  addition.  Medicare  should  not  be  asked  to  pay  for 
unnecessary  services  or  fund  the  perverse  incentives  that  self-referral  spawns.  If  the 
evils  of  self-referral  are  truly  to  be  eliminated,  a  single,  clear  "bright  line"  standard  is 
necessary,  one  which  is  not  subject  to  complicated  interpretation  or  easy  evasion.  We 
urge  you  to  enact  such  a  prohibition. 

Health  Images  has  always  tried  to  furnish  high  quality  MRI  services  at  a  fair 
price.  However,  in  a  market  dominated  by  self -referral,  the  high  quality  of  our  services 
and  the  reasonable  price  at  which  we  offer  them  are  meaningless.  Unfortunately, 
because  of  their  investments,  physicians  are  often  more  interested  in  the  size  of  their 
returns  than  in  the  quality  or  price  of  the  services  offered  to  their  patients.  As  a  result, 
the  utilization  and  costs  of  the  services  increase  and  the  other  benefits  that  should  flow 
from  healthy  competition—higher  quality,  better  service,  and  increased  efficiency—are 
lost.  For  all  these  reasons,  we  urge  you  to  prohibit  Medicare  reimbursement  for 
self -referred  MRI  services. 
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Chairman  Stark.  Thank  you,  Mr.  Carl. 

I  think  that  this  would  be  a  good  time  to  recess  briefly,  while  I 
go  to  vote,  and  the  first  member  who  returns  may  choose  to  in- 
quire. While  I  am  gone,  you  might  all  think  carefully  about  where 
some  of  these  investments  are  available  for  less  than  $500  in  cash, 
unlimited  nonrecourse  notes,  as  long  as  they  are  limited  partner- 
ships that  I  could  buy.  I  would  like  roughly  a  dozen.  If  you  could 
think  of  a  hundred,  I  would  like  a  hundred.  I  will  even  give  you  a 
check  that  will  not  bounce.  [Laughter.] 

So,  I  will  see  you  all  in  a  few  minutes. 

[Recess.] 

Chairman  Stark.  The  hearing  will  resume. 

I  am  afraid  we  are  going  to  be  interrupted  fairly  frequently  with 
votes,  but  we  will  try  and  move  along  as  quickly  as  we  can. 

I  appreciate  the  testimony  of  this  panel.  Let  me  just  help  some  of 
my  colleagues  who  are  absent  and  play  a  bit  of  a  devil's  advocate 
here.  What  I  am  hearing  is  that  this  panel  would  support  legisla- 
tion restricting  physician  ownership  in  areas  to  which  they  refer, 
but  arguably  there  are  some  who  disagree  with  you. 

Each  one  of  you  might  address  one  of  these  issues:  One,  one 
could  make  the  charge  that,  as  two  of  you  are  radiologists,  I  pre- 
sume, and  the  other  is  in  business  with  radiologists,  that  you  all 
have  a  closed  fraternity  and  you  just  do  not  want  to  let  any  of  the 
new  guys  in. 

Therefore,  in  the  same  town  that  you  may  complain  that  there  is 
an  unfair  ownership  referral  arrangement,  you  all  have  so  many 
radiologists  in  town  and  the  new  guy  out  of  school  with  a  big  debt 
to  pay  cannot  afford  to  get  into  the  practice,  if  you  will,  and  get 
any  referrals.  It  is  a  clubby  sort  of  arrangement  among  radiologists 
and  you  all  have  social  and  long-term  connections.  This  young 
doctor  may  have  to  come  to  work  for  you  and  do  his  or  her  intern- 
ship and  then  maybe  they  are  let  into  this  club.  I  have  not  heard 
that  argument  recently,  but  I  suspect  you  may  be  asked  about  that, 
and  one  of  you  might  like  to  deal  with  that. 

Second,  there  is,  of  course,  the  question  of  what  is  wrong  with  all 
this.  It  is  not  against  the  law  to  make  these  referrals  if  it  is  not  a 
Medicare  patient,  and  I  would  like  you  to  address  this.  It  occurs  to 
me — and  I  mentioned  this  to  Dr.  Todd — that  if  my  child  had  to  go 
for  a  CAT  scan  or  an  MRI  examination,  I  might  be  far  more  com- 
fortable discussing  the  results  of  that  with  a  pediatrician  who  knew 
me  and  knew  the  kid.  I  would  not  know  the  radiologist  who  read  it. 
I  would  not  quite  know  what  it  meant.  What  is  it  going  to  mean  to 
my  family  and  my  child?  So,  there  may  be  an  interface  function 
that  the  primary  care  physician  provides,  and  maybe  you  all  ought 
to  pay  him  something  for  that. 

What  I  am  suggesting  is,  if  nobody  is  going  to  obey  this  law,  if  we 
are  just  creating  a  cottage  industry  here  for  lawyers  and  account- 
ants to  figure  out  how  to  get  around  this  referral  thing,  maybe  we 
ought  to  institutionalize  it.  We  have  now  a  resource-based  relative 
value  scale  and  a  whole  group  of  people  who  are  going  to  decide 
what  your  index  is.  Maybe  we  should  say,  OK,  go  ahead,  let  us 
have  referral  fees  where  you  and  your  peers  decide  that  it  is  rea- 
sonable to  do  that,  and  how  much  should  it  be?  Should  6  percent  of 
this  procedure  be  ceded  to  certain  referring  or  primary  care  physi- 
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cians?  Let's  put  it  out  there,  and  we  will  put  it  into  the  resource- 
ij  based  relative  value  scale  and  we  will  argue,  as  we  are  now,  over 
I  what  the  conversion  factor  should  be,  but  you  guys  decide  how  you 
'     are  going  to  split  this  up. 

We  could  deal  with  that  and  control  the  costs.  Is  that  an  alterna- 
tive, rather  than  trying  to  fight  what  seems  to  be  human  nature 
here?  We  could  say,  OK,  let's  all  do  it,  but  let's  specify  openly  and 
publicly  how  it  is  being  done.  You  deal  with  the  ethical  consider- 
ations and  you  deal  through  this  resource  based  decision  how  you 
think  this  income  should  be  split  up. 
That  is  question  two.  Is  that  reasonable? 

The  third  issue  that  I  would  like  you  to  discuss  is  the  question — 
and  I  do  not  quite  know  how  to  deal  with  this.  I  understand  that 
there  is  a  city  in  the  Midwest  that  is  doing  a  study  now  on  whether 
there  are  more  negative  or  false  images  when  these  arrangements 
exist.  I  am  not  sure  what  the  terminology  is  there,  but  there  is 
some  implication  that,  even  though  volume  itself  is  not  a  measure 
of  overutilization,  it  relates  to  the  necessary  service/ unnecessary 
service  issue,  and,  therefore,  we  are  looking  at  the  wrong  issue.  In- 
stead, we  should  deal  with  the  rates  of  negative  images,  whatever 
that  means. 

So,  I  am  going  to  again  play  the  devil's  advocate  in  an  area  in 
which  I  am  completely  unfamiliar,  and  those  are  my  three  ques- 
tions. Do  each  one  of  you  want  to  take  one?  What  about  the  clubbi- 
ness?  Dr.  Isikoff,  you  are  the  guy,  in  Titusville,  Fla.,  how  many  ra- 
diologists are  there? 

Dr.  Isikoff.  There  are  eight  of  us. 

Chairman  Stark.  Do  you  know  them  all? 

Dr.  Isikoff.  They  are  all  partners. 

Chairman  Stark.  By  first  name? 

Dr.  Isikoff.  They  are  all  partners. 

Chairman  Stark.  You  belong  to  the  same  health  club  and 
YMCA.  You  do  not  go  to  country  clubs,  I  know,  because  you  do  not 
get  paid  enough. 

Dr.  Isikoff.  We  belong  to  the  same  golf  course. 

Chairman  Stark.  So,  what  about  the  charge  that  a  new  guy 
coming  into  town,  unless  you  like  him  or  her,  does  not  have  a 
chance? 

Dr.  Isikoff.  My  group  does  not  have  an  exclusive  contract  with 
the  hospital.  My  group  functions  in  that  hospital  in  an  identical 
fashion  to  the  surgeon  who  functions  in  that  hospital  or  anybody 
else.  Radiologists  who  want  to  come  to  our  hospital  and  get  privi- 
leges, we  do  not  have  a  contract  that  precludes  that. 

Chairman  Stark.  Let's  not  talk  about  Titusville,  but  let's  talk 
about  Wapakoneta,  Ohio,  wherever  that  is.  Is  it  a  fair  charge?  The 
reason  you  do  not  like  this  ownership  referral  thing  is  because  you 
have  an  exclusive  club  now,  and,  therefore,  you  are  worried  about 
the  competition  to  your  collegial  sort  of  accommodations. 

Dr.  Isikoff.  No,  I  do  not  agree  with  that,  although  that  argu- 
ment is  made  by  a  lot  of  people.  The  reason  I  do  not  agree  is  that, 
if  you  look  at  Florida,  and  myself  included,  I  am  in  joint  ventures.  I 
was  put  out  of  business  once,  because  I  refused  to  get  into  a  joint 
venture,  and  subsequently,  because  I  have  a  family  to  provide  for,  I 
joined  joint  ventures.  I  am  making  a  lot  of  money  in  joint  ventures. 
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Joint  ventures,  whether  they  are  physician  owned,  referral  physi- 
cian owned  or  radiologist  owned,  the  radiologist  is  still  going  to  be 
the  one  reading  the  x  ray  images.  By  and  large,  these  joint  ven- 
tures are  going  out  and  hiring  radiologists,  and  to  the  extent  that 
there  is  overutilization  in  these  facilities — and  I  can  guarantee  you, 
in  my  experience,  there  is — we  are  making  a  lot  of  money. 

The  radiologists  in  the  State  of  Florida  are  doing  very  well  for 
themselves  and  we  have  the  worst  joint  venture  State  in  the  coun- 
try. I  am  doing  very  well  for  myself.  It  is  not  an  issue  of  money  to 
me,  it  is  an  issue  of  ethics,  it  is  an  issue  of  trust,  it  is  an  issue  of  all 
the  intangibles  that  are  hard  to  quantify  in  this  study. 

Chairman  Stark.  Dr.  Moorefield,  what  about  the  idea  of  just  in- 
stitutionalizing this  and  saying,  if  everybody  is  doing  it,  let's  figure 
out  a  way  to  make  sure  that  it  is  done  fairly  and  equitably  and 
plug  it  into  the  RBRVS  and  then  you  do  it  that  way? 

Dr.  MooREFiELD.  Mr.  Stark,  as  I  understand  your  question,  what 
you  are  asking  us  to  do  or  to  think  about  is  to  institutionalize  a 
kickback.  It  seems  to  me  if  you  pay  a  commission  for  

Chairman  Stark.  Well,  if  you  called  it  a  fee-sharing  arrange- 
ment, that  is  a  little  less  pejorative. 

Dr.  MooREFiELD.  You  are  asking  us  to  institutionalize  a  fee-shar- 
ing arrangement.  Sharing  starts  with  the  same  letter  as  splitting, 
so  I  think  we  get  around  to  the  same  point. 

You  are  asking  us  to  institutionalize  that  or  pay  a  commission 
for  the  referral.  I  submit  that  that  is  not  only  ethically  abhorrent, 
and  even  the  organizations  that  have  taken  a  relatively  soft  stand 
on  this  issue  would  probably  recognize  that  as  wrong,  but  in  some 
States,  California  being  one  of  them,  a  payment  for  a  referral  is 
against  the  law,  as  was  mentioned  in  Florida,  so  I  would  reject  that 
out  of  hand. 

I  do  not  think  that  anybody  should  be  rewarded  for  a  referral, 
because  you  keep  in  the  equation  the  incentive  to  do  something 
that  may  not  be  medically  warranted,  because  he  is  going  to  get 
paid  now  a  known  fee  

Chairman  Stark.  Doctor,  I  understand  exactly  what  you  say,  but 
let  me  argue  again,  let  me  be  the  devil's  advocate  and  say  that  fee 
for  service  medicine  is  the  ultimate  self-referral.  I  mean,  if  you 
carry  this,  a  radiologist  makes  the  decision  about  was  that  image 
fuzzy,  should  I  take  the  second  and  third.  Where  you  bill  for  the 
second  and  third,  one  could  argue  that  you  are  referring  to  yourself 
and,  therefore,  there  is  some  conflict  of  interest  inherent  in  those 
decisions. 

All  I  am  suggesting  is  that,  not  in  a  bad  sense,  but  if  we  are 
going  to  have  a  bunch  of  lawyers  and  accountants  and  people 
dreaming  up  complicated  ownership  schemes  to  get  around  laws  on 
kickbacks  or  commissions  or  fee  splits,  I  am  just  saying,  wait  a 
minute,  if  this  is  so  pervasive  in  the  entire  practice  of  medicine, 
why  not  come  back  and  put  you  all  in  control? 

There  must  be  times  when  doctors  work  together  now  and  figure 
out  fees  yourselves.  Is  there  anything  wrong  with  letting  you  all 
determine  fee-splitting,  not  us — you  have  got  a  mechanism  for 
doing  that  now — and  then  come  back  and  we  will  just  argue  about 
how  much  money  we  have  got  to  spend  next  year?  That  might 
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solve  it,  and  we  wouldn't  have  court  cases  and  the  Inspector  Gener- 
al trying  to  chase  people  down. 

Now,  this  may  not  work  from  the  standpoint  of  ethics  and 
morals.  If  you  assume  91  percent  of  the  doctors  are  in  the  tank,  we 
have  got  one  or  two  options.  We  can  start  prosecuting  300,000  doc- 
tors and  you  and  I  will  be  long  gone  before  that  has  ever  happened. 
On  the  other  hand,  we  could  say,  OK,  let's  not  have  any  more 
money  being  spent  every  year  just  on  doing  this,  let's  plug  it  into  a 
fee. 

You  still  do  not  like  it? 

Dr.  MooREFiELD.  I  still  do  not  like  it.  Congressman,  if  you  passed 
legislation  which  prohibited  these  referral  practices  you  would  not 
have  the  problem  you  are  seeing  today,  where  the  laws  allow  for 
the  butter  to  come  out  between  the  fingers,  and  to  allow  for  these 
arrangements  and  lawyers  to  make  a  killing. 

Chairman  Stark.  It  is  already  against  the  law.  It  is  tough  to 
prosecute,  I  am  told.  I  am  not  a  lawyer,  but  they  tell  me  intent  is 
tough  to  prove.  In  other  words,  basically,  to  put  it  in  late-night  tel- 
evision vernacular,  I  have  to  get  you  ''wired,"  on  videotape,  with 
the  cash,  referring  to  Mrs.  Jones,  and  say,  ''Thank  you,  Dr.  Smith. 
Here  is  a  hundred  bucks  for  sending  Mrs.  Jones,"  and  the  guy  says, 
"Thank  you  very  much."  He  might  as  well  give  you  a  receipt.  Then 
we  have  you — maybe. 

But,  I  mean,  we  probably  have  you  under  entrapment. 

Dr.  MooREFiELD.  I  submit  there  is  a  way  of  doing  it,  especially 
through  the  Medicare  program,  and  the  steps  are  in  place  to  do 
that  now.  We  now  have  these  UPIN  numbers — Unique  Physician 
Identification  Numbers.  By  tying  that  to  ownership,  a  simple  com- 
puter program  could  reject  for  payment — you  could  prohibit  it  by 
the  reimbursement  mechanism,  in  other  words. 

Chairman  Stark.  I  know  it  is  Mr.  Gradison's — I  probably  stepped 
on  his  question  a  little  bit.  A  third  question  that  I  had  was  this 
issue  of  negative  imaging  and  the  thing  you  wanted  to  raise.  Why 
do  you  not  rephrase  it,  because  I  know  you  understand  it  better 
than  I  do. 

It  was  my  third  question  about — is  there  something  more  than 
just  pure  volume,  as  a  way  to  assess  this.  I  will  then  yield. 
Mr.  Gradison.  I  thank  my  Chairman. 

First  of  all — this  is  not  a  thought-through  idea,  and  I  know  it — 
but  maybe  the  easiest  way  to  deal  with  this  is  not  to  change  the 
ownership  arrangements  at  all,  but  say  that  if  there  is  any  owner- 
ship involved  of  a  facility  to  which  a  physician  makes  a  referral, 
that  the  reimbursement  rate  will  be — and  these  studies  could  help 
us  tell  how  much — 50  percent  of  what  it  would  normally  be,  or  two- 
thirds  of  what  it  would  normally  be,  or  it  is  pegged  to  the  market 
price  of  what  is  charged  for  the  same  service  by  the  nonphysician- 
owned  ones  in  the  same  locality,  or  the  same  State,  and  then  be 
done  with  it. 

Then  you  do  not  have  to  turn  everything  upside  down,  but  you 
do  not  permit  that  increment  of  higher  price,  which  the  Florida 
study  suggests  has  happened. 

Does  that  make  any  sense? 
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Dr.  IsiKOFF.  I  think,  Congressman,  that  is  one  part  of  the  equa- 
tion. There  certainly  are  increased  charges  seen  in  many  places 
where  there  a  prevalence  of  joint  ventures. 

I  am  a  physician,  and  I  can  address,  from  my  personal  experi- 
ence, and  some  data,  the  fact  that  there  is  overutilization,  and  I 
will  call  it  unnecessary  utilization,  going  on. 

Mr.  Gradison.  You  measure  this  by  the  number  of  negatives? 

Dr.  IsiKOFF.  Yes.  There  is  a  number  

Mr.  Gradison.  I  mean,  is  it  measurable? 

Dr.  IsiKOFF.  There  are  a  number  of  ways.  To  quantify  it,  you 
would  look  and  see  how  many  studies  were  negative.  In  the  case  of 
my  colleague  here,  before  and  after  a  joint  venture. 

I  can  look  at  a  request  that  is  submitted  to  me,  about  a  particu- 
lar patient,  and  looking  at  the  history  on  that  patient,  make  a  deci- 
sion whether  I  think  that  study  is  indicated  or  not.  That  is  my  spe- 
cialty. That  is  what  I  am  supposed  to  do. 

And  I  can  assure  you  that  in  my  experience,  and  in  the  experi- 
ence of  almost  every  radiologist  that  I  have  ever  talked  to,  there  is 
tremendous  overutilization,  unnecessary  utilization,  occurring  in 
joint  ventures.  These  things  are  incredibly  profitable,  and  doctors 
are  overutilizing  them. 

Sure,  if  you  get  a  good  study  of  the  negative  rate  in  a  particular 
facility,  you  would  see  that  there  were  more  negative  studies  in  fa- 
cilities that  are  overutilizing,  but  that  is  somewhat  hard  to  do. 

Mr.  Carl.  Mr.  Gradison. 

Mr.  Gradison.  Yes,  Mr.  Carl. 

Mr.  Carl.  On  behalf  of  Health  Images,  I  would  like  to  comment 
that  we  do  have  that  data.  In  a  situation — it  was  a  Florida  center, 
incidentally^ — where  we  bought  out  all  the  physician  investors.  So 
we  can  compare  negative  rates  before  and  after  the  buyout,  and  I 
have  people  here  today  that  can  share  that  data  with  you. 

Mr.  Gradison.  I  would  be  very  happy — I  am  sure  my  colleagues 
on  the  two  subcommittees  would,  as  well — if  you  could  perhaps 
share  that  with  us,  after  the  hearing,  in  writing. 

[The  following  was  subsequently  received:] 
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Health  Images,  Inc. 


8601  Dunwoody  Place.  Suite  200 
Atlanta.  Georgia  30350 
404-587-5084 


THE  STUDY 


Con^jarison  of  Negative/Positive  MRI  scans  in  Health  Images,  Inc.  wholly-owned  MRI  centers 
with  a  Health  Images  limited  paitnersh^  with  self-iefening  physicians  owners 


To  determine  to  what  extent,  if  any,  financial  incentives  affect  physician  referrals  as  evidenced 
by  an  increased  rate  of  negative  pathology  findings.  If  the  negative  rate  (no  pathology  found  and 
a  direct  indicator  of  the  medical  necessity  of  a  MRI  scan)  is  higher  at  a  Health  Images  physician 
joint-ventured  center  than  that  found  at  Healtii  Images  MRI  centers  without  physician  partners, 
then  a  correlation  can  be  observed  between  financial  incentives,  physician  scan  order  rates,  and 
die  medical  appropriateness  of  scans  ordered. 

Assumption 

Diagnostic  exams,  by  definition,  are  exploratory  and  will  never  exhibit  a  100%  positive  rate.  It 
is  generally  accepted  that  a  negative  rate  between  10%  to  30%  is  "normal '  for  routine  diagnostic 
imaging  services. 

Data  Studied 

Sbidy  A:  Health  Images,  Inc.  analyzed  patient  MRI  scans  conducted  at  one  of  our  joint  ventured 
MRI  centers  for  two  (2)  sep^te  periods:  (1)  August  1986  through  July  1987;  (2)  January  1988 
through  December  1988.  Health  Images  sold  33  limited  partnership  units  to  34  physicians  and 
retained  the  remaining  54  units  for  its  own  account 

Study  B:  In  contrast,  we  studied  the  overall  negative^ositive  scan  rate  on  random  series  of 
approximately  3000  MRI  scans  (C-spine,  knee,  pelvic  and  head)  performed  at  all  of  Healdi 
laoiages  MRI  centers(20-t-)  that  were  wholly-owned  (no  physician  limited  partners)  during  two 
separate  periods:  (1)  1990  and  (2)  1991. 


Objective 


Study  A: 


Pwiod  (1):  August  1986  tiirough  July  1987(random  selection  by  montii) 


Total  scans  evaluated 
Negative  findings 
Positive  findings 


1056 
624 
432 


100% 
41% 
59% 


Total  scans  referred  by  limited  partner  physicians  749  71% 
Total  non-limited  parmer  scans  306  29% 
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Pericxi  (2):  January  1988  through  December  1988(random  selection  by  month) 

Total  scans  evaluated  960  100% 

Negative  findings  ~  449  47% 

Positive  findings  511  53% 

Total  scans  referred  by  limited  partner  physicians  634  66% 
Total  Non-limited  partner  scans  326  34% 


Study  A  Conclusion:  The  average  negative  scan  rate  for  the  two  periods  studied  was  44% 
Study  B: 

Period  (1):  1990  (2924  scans  from  20  centers) 

Total  scans  evaluated  2924  100% 

Total  Negative  findings  815  27.8% 

Total  Positive  findings  2109  72.2% 

Period  (2):  1991  (3480  scans  from  21  centers) 

Total  scans  evaluated  3480  100% 

Total  Negative  findings  1078  31% 

Total  Positive  findings  2402  69% 

Study  B  Conclusitm:  The  average  negative  scan  rate  for  the  two  periods  studied  was  29.4% 


Overall  Conclusion 

Financial  incentives  given  to  physicians  through  limited  parmership  interests  in  MRI  centers 
proved  to  generate  an  average  negative  scan  rate  of  44%.  Without  financial  incentives  (no 
limited  partnerships  sold  to  referring  physicians)  the  average  negative  scan  rate  was  29.4%  or 
15%  lower. 

The  15%  increase  in  the  average  number  of  negative  scans  found  at  our  facility  with  self- 
referring  physicians  compares  unfavorably  with  data  collected  at  over  20  of  our  MRI  centers 
where  no  limited  partnerships  were  sold. 

It  is  reasonable  to  assume  that  the  15%  iiigher  negative  scan  rate  is  directly  attributable 
to  the  financial  incentives  provided  to  referring  physicians  through  their  limited  partnership 
unit(s).  The  44%  negative  rate  at  the  limited  partnership  MRI  center  is  dgnificantly  above 
the  expected  "nonnal"  negative  rate  of  10-30%,  indicating  a  lack  of  medical  necessity. 
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Mr.  Gradison.  I  do  have  a  question  for  you,  Mr.  Carl.  My  under- 
standing is  your  company  operates  in  quite  a  few  different  States, 
and  I  wonder  if  you  could  give  us  some  insight  into  how  Florida 
compares,  and  whether  this  is  a  general  experience,  and  is  Florida 
just  further  along  in  the  ultimate  development  of  these  things? 

How  does  this  look  to  a  multi-State  operation  like  yours? 

Mr.  Carl.  OK.  I  think  I  can  address  that. 

The  Florida  experience  is  by  no  means  unique.  There  is  rampant 
self-referral  in  our  key  Atlanta  markets,  where  I  think  we  have  33 
or  so  imaging  centers  in  Atlanta.  To  put  that  in  perspective,  I 
think  there  are  34  in  the  entire  United  Kingdom— 57  million 
people  versus  2.4  people  in  metropolitan  Atlanta. 

We  operate  centers  in  Pennsylvania,  including  two  in  Philadel- 
phia. That  area  is  heavily  populated  with  physician-owned  imaging 
centers. 

We  find  them  in  all  of  our  markets — New  Jersey,  South  Caroli- 
na, and  I  might  add,  especially  Texas  comes  to  mind  as  being  an 
area  where  there  seems  to  be  a  lot  of  this.  On  the  other  hand,  I 
would  say,  in  the  State  of  Maryland,  where  we  have  one  center,  I 
see  relatively  less  of  it. 

Mr.  Gradison.  Let  me  pursue  that  a  little  bit. 

I  do  not  know,  from  what  the  previous  panel  said,  what  is  going 
to  develop  in  Florida.  But  it  is  possible,  at  least,  that  they  might 
attempt  to  enact  a  State  law  that  prohibits  self-referral  for  diagnos- 
tic imaging  centers. 

Would  that  solve  the  problem  as  you  see  it?  Or  is  there  more  to 
it  than  this?  Are  there  some  unintended  consequences  that  might 
arise? 

Mr.  Carl.  I  think  if  such  a  law  were  passed,  it  would  help  the 
situation  greatly,  and  I  would  support  such  a  law,  both  at  a  State 
level  and  at  a  national  level. 

Mr.  Gradison.  Thank  you. 

Dr.  MooREFiELD.  Mr.  Gradison. 

Mr.  Gradison.  Of  course.  Doctor.  I  did  not  mean  to  cut  you  off. 
Please.  On  any  of  these  points  that  I  have  raised.  Of  course. 

Dr.  MooREFiELD.  You  emphasized  overutilization,  and  I  would 
like  to  emphasize  one  other  part  of  this,  in  relation  to  the  question 
you  asked  about  adjusting  payments  from  a  self-ref erred  facility 
versus  the  other. 

The  facility  that  controls  the  physician  marketplace  is  still  going 
to  prevail,  and  you  will  still  have  an  anticompetitive  situation.  In 
other  words,  if  a  community  has  two  facilities,  and  one  of  them  has 
100  of  the  120  physicians  in  the  community  as  investors  in  that  fa- 
cility, even  at  a  lower  payment,  unless  you  drove  the  payment  so 
low  as  to  force  them  out  of  business,  that  facility  would  prevail, 
and  the  other  one  would  still  be  in  a  disadvantageous  position. 

Mr.  Gradison.  I  hope  it  is  clear.  I  was  not  really  trying  to  sug- 
gest a  punitive  payment  system.  What  I  had  in  mind,  conceptual- 
ly— and  I  am  not  sure  this  could  be  implemented — would  be  what  I 
would  call  a  "most-favored-nation  arrangement,"  where  you  would 
say,  ''Look,  we  are  not  going  to  pay  anybody  any  more  than  we  are 
paying  the  group  in  town  that  gives  us  the  best  deal  and  has  a 
record  of  good  quality,"  and  that  would  set  the  price  for  the  only 
programs  that  we  are  responsible  for. 
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I  understand  your  point,  that  they  might  make  it  up  on  other 
business— non-Medicare  business — and,  further,  that  there  might 
be  enough  profit  in  it,  yet,  to  still  justify  sending  the  patients  to 
that  center. 

Dr.  MooREFiELD.  The  Medicare  fee  schedule  to  be  promulgated  in 
January  should  level  the  playing  field  as  far  as  payments  are  con- 
cerned. They  should  be  the  same,  in  the  same  area,  for  both  facili- 
ties. So,  as  far  as  the  Federal  programs  are  concerned,  that  should 
be  fairly  well  set. 

But,  I  still  would  like  to  emphasize,  that  when  you  have  pur- 
chased the  marketplace,  you  have  basically  an  anticompetitive  situ- 
ation, despite  all  the  statements  made  that  these  are  procompeti- 
tive,  they  are,  in  fact,  monopolistic,  anticompetitive  entities. 

Mr.  Gradison.  We  do  not  have  much  information  about  the  rural 
areas  in  Florida.  Apparently  there  are  not  any  such  centers. 

I  always  worry  about  unintended  consequences.  Maybe  I  worry 
too  much  about  them,  and  I  may  have  been  taken  in  by  what  I  am 
going  to  say  to  you,  but  let  me  tell  you  what  I  was  once  told. 

I  was  told  of  a  medium  sized  community,  in  which  the  physicians 
were  extremely  unhappy  with  the  hospital  that  was  doing  the  im- 
aging work.  They  felt  that  the  person  who  ran  the  department  was 
not  fully  qualified.  These  physicians  alleged  that  the  hospital  ad- 
ministrator would  not  do  anjJthing  about  it,  and  that  in  the  inter- 
est of  quality  they  put  up  a  center  right  across  the  street  from  the 
hospital,  in  order  to  make  sure  that  their  patients  were  getting  the 
kind  of  quality  that  they  really  would  have  liked  to  have  had  from 
the  hospital. 

Now,  this  kind  of  an  approach  would  say,  "No."  I  mean,  basical- 
ly, I  would  assume  that  it  benefits  one  group — maybe  a  group  that 
should  be  benefited — ^but  one  kind  of  an  arrangement  versus  an- 
other. 

Dr.  IsiKOFF.  I  would  like  to  address  that.  In  fact,  in  my  communi- 
ty, the  rationale  for  virtually  all  the  joint  ventures  that  went  up — 
and  there  are  five  or  six  or  seven  of  them — was  that  the  radiolo- 
gists were  no  good.  And  virtually  every  community — if  you  are  in  a 
community  where  you  have  to  make  a  rationale,  and  usually  that 
is  a  smaller  community  where  you  just  cannot  put  one  up,  and 
where  there  is  one  hospital — that  has  always  been  the  case. 

If  you  looked  at  it  that  way,  there  is  not  a  good  radiologist  in  this 
country.  All  of  us  are  bad  radiologists.  And  what  I  would  say  is 
that  when  you  look  at  these  joint  ventures,  at  least  many  of  them, 
we  are  talking  about  a  venture  that  very  frequently  ends  up  being 
of  less  quality  than  the  facility  that  they  ran  out  of  business,  as  in 
my  case,  or  that  they  are  competing  with  across  the  street. 

Most  joint  ventures  end  up  doing  what  I  described,  and  what  Mr. 
Carl  described.  They  go  and  get  the  cheapest  radiologist  they  can 
find.  They  do  not  upgrade  their  equipment.  They  have  a  captive 
audience.  They  do  not  need  to  continue  to  maintain  quality.  Even  if 
they  start  out  with  quality,  they  do  not  maintain  it,  and  the  bottom 
line  is  that  at  some  point  in  time,  that  facility  is  not  providing  the 
quality  of  service  that  a  truly  independent  facility  would  and  could 
provide. 
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Mr.  Gradison.  I  understand  that  possibility,  and  I  have  no  doubt 
that  it  frequently  exists.  I  also  recognize  that  that  is  not  the  only 
possible  outcome. 

The  imaging  center  in  my  home  town,  that  I  have  visited  and 
stayed  in  touch  with,  which  was  put  together  by  a  number  of  neu- 
rologists in  our  city,  hired,  as  a  group,  the  same  pathologists  that 
do  the  readings  for  the  university  hospital,  in  the  very  interest  of 
being  able  to  say  the  quality  is  the  same — we  have  the  same 
people. 

They  are  now  doing  an  internal  study,  to  try  to  make  a  compari- 
son of  the  negatives,  and  this  question  of  overutilization  of  their 
own  center,  versus  the  university  hospital.  I  do  not  know  what  that 
is  going  to  show.  But  it  does  suggest  to  me  that  it  is  possible  to  get 
to  some  of  this  data,  I  do  not  know.  Maybe  I  have  more  confidence 
in  the  ability  of  people  to  find  a  way  around  our  rules  than  is  justi- 
fied. 

The  phrase  that  always  pops  into  my  mind  when  we  are  talking 
about  something  like  this  is  that  for  every  regulation  there  is  a 
way  around  it.  I  guess,  not  knowing  what  that  might  be,  and  not 
knowing  the  field,  and  while  I  agree  with  the  thrust  of  what  you 
are  saying,  I  just  wonder  whether  it  will  work. 

Dr.  IsiKOFF.  I  do  not  know.  I  hope  it  will  

Mr.  Gradison.  I  know  you  do. 

Dr.  IsiKOFF  [continuing].  Because  I  can  assure  you  that  the 
system  that  I  am  working  with  in  Florida  is  untenable.  The  system 
is  abusing  patients.  It  is  abusing  those  ethical  doctors  who  are  not 
in  favor  of  it. 

I  have  physician  friends  who  have  been  forced  to  join  joint  ven- 
tures that  he  did  not  want  to  join  by  being  told  that  if  he  did  not 
join  it,  he  would  never  see  another  referral. 

We  are  out  of  control  in  the  State  of  Florida.  There  are  other 
States  that  are  approaching  that,  and  I  do  not  know  what  the 
answer  is,  except  that  we  need  something  done. 

Mr.  Gradison.  Well,  I  guess  one  final  thought — and  this  is  my 
caution,  again,  coming  to  the  surface.  What  you  said  does  not  nec- 
essarily convey  to  me  that  we  have  to  have  a  national  solution.  Be- 
cause Florida  thinks  it  has  a  problem,  the  legislature  had  a  study 
made,  they  are  going  to  make  some  recommendations.  If  they  want 
to  deal  with  this,  they  can  do  it.  They  do  not  have  to  limit  them- 
selves, as  this  committee  would  have  to  do,  to  Medicare.  They  can 
do  it  across  the  board  and  have  a  whole  lot  more  impact  if  that  is 
the  way  they  want  to  go. 

Dr.  IsiKOFF.  We  are  going  to  do  that.  The  State  of  Florida  will 
have  a  bill  that  is  going  to  be  introduced  in  this  legislative  session. 
The  exact  specifics  of  the  bill  I  am  not  sure  about  yet,  but  we 
intend  to  do  it. 

But,  what  we  are  going  to  do  by  doing  that,  if  we  get  the  bill 
through,  is  export  this  to  the  States  that  do  not  have  laws,  and 
that  problem — you  will  be  addressing  that  problem  at  some  point 
in  time.  It  may  not  be  this  year,  but  at  some  point  in  time,  if  we 
outlaw  it,  all  of  the  entrepreneurs  in  Florida  will  be  in  your  State, 
and  your  State  and  your  State,  doing  exactly  the  same  thing. 

There  is  too  much  money  to  be  made  in  this  not  to. 
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Mr.  Gradison.  I  do  not  think  there  is  room  for  many  more  in  my 
town. 
Excuse  me,  Doctor? 

Dr.  MooREFiELD.  I  would  like  to  comment  on  that,  too. 

We  would  have  to  wait  for  50  legislatures  to  take  care  of  the 
problem,  and  of  necessity,  that  would  take  some  bit  of  time.  In  the 
meantime,  the  Federal  programs  are  not  protected  from  this  overu- 
tilization,  and  money  that  they  pay,  thinking  they  are  paying  part 
B  payments  to  physicians  who  are  actually  providing  the  services, 
or  even,  in  some  cases,  there  are  probably  some  part  A  payments 
being  transferred,  going  to  people  who  are  being  paid  for  providing 
none  of  the  services  for  which  you  intended  this  money  to  go. 

So,  I  think  that  the  Federal  program  should  not  wait  for  the 
States  to  march  50  times,  through  the  legislatures. 

Mr.  Gradison.  Thank  you.  Thank  you  all,  and  thank  you,  Mr. 
Chairman,  for  your  patience. 

Chairman  Stark.  I  want  to  thank  the  panel  very  much  for  their 
participation  and  their  help  to  the  committee.  Your  staff  and  our 
staff  have  worked  together,  and  you  have  been  very  helpful  in  pro- 
viding us  information.  We  appreciate  it  very  much. 

Our  next  witnesses  will  comprise  a  panel.  We  will  hear  from  Dr. 
Donna  Miller,  chief  executive  officer  of  the  Memphis  Business 
Group  on  Health;  Dr.  James  Schwade,  who  is  chairman  of  the  de- 
partment of  radiation  oncology  at  the  University  of  Miami  in 
Miami,  Fla.;  Dr.  Marilyn  Moffat,  who  is  the  president  of  the  Ameri- 
can Physical  Therapy  Association;  Lawrence  Shauf,  who  is  the 
chairman  of  the  Independent  Private  Practitioners  of  Physical 
Therapy;  and  Dr.  Mark  Cooper,  who  is  director  of  research  for  the 
Consumer  Federation  of  America. 

If  you  would  all  like  to  go  ahead  in  the  order  in  which  you  were 
called,  and  if  you  could  summarize  or  expand  on  your  prepared  tes- 
timony in  approximately  5  minutes  the  Chair  would  appreciate 
that.  Just  go  right  on  through. 

If  there  is  a  vote,  we  will  either  try  to  take  turns  getting  over  to 
vote,  or  recess  briefly  as  we  proceed. 

Dr.  Miller,  would  you  like  to  start  out? 

Ms.  Miller.  Yes,  sir. 

STATEMENT  OF  DONNA  MILLER,  PH.D.,  CHIEF  EXECUTIVE 
OFFICER,  MEMPHIS  BUSINESS  GROUP  ON  HEALTH 

Ms.  Miller.  I  am  Donna  Miller,  the  chief  executive  officer  of  the 
Memphis  Business  Group  on  Health.  We  are  a  not-for-profit  organi- 
zation of  32  employers,  and  we  work  to  help  members  contain  their 
health  care  costs  while  still  ensuring  access  to  high  quality  care. 

I  was  invited  here  today  to  testify  about  a  situation  that  current- 
ly is  going  on  in  Memphis  in  regard  to  lithotripsy  services.  Until 
May  of  1991,  virtually  all  patients  in  Memphis  needing  lithotripsy 
were  able  to  receive  the  services  via  a  machine  that  was  jointly 
owned  by  six  hospitals  and  some  urologists  in  Memphis.  In  May,  a 
mobile  unit  was  brought  to  Memphis.  That  machine  is  owned  by 
virtually  every  urologist  in  Memphis,  as  well  as  by  Lithotripters, 
Inc.,  a  North  Carolina  company.  Memphis  hospitals  were  informed 
by  the  urologists  that  the  group  would  no  longer  use  their  ma- 
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chine.  The  charge  for  the  hospital  machine  had  ranged  between 
$3,300  and  $3,600  per  procedure.  That  increased  to  $7,100  per  pro- 
cedure with  the  physician-owned  machine. 

In  addition  to  the  $7,100,  there  is  a  $2,000  physician's  fee  for 
every  procedure. 

We  have  had  some  other  proposals  brought  to  Memphis  that 
would  dramatically  decrease  the  charge,  but  without  the  urologists 
willing  to  perform  the  procedure,  we  have  not  been  able  to  pursue 
those  options. 

If  you  look  at  this  from  the  perspective  of  out-of-pocket  cost  per 
patient,  under  the  old  machine  in  an  80/20  plan,  the  patient  would 
pay  $552  out  of  pocket.  Under  the  new  physician-owned  machine, 
in  an  80/20  plan,  the  patient  would  pay  $1,420,  which  is  a  greater 
than  2y2  times  increase  in  out-of-pocket  for  the  patient. 

In  addition,  because  of  various  managed  care  contracts,  and  that 
not  being  available  as  a  PPO  machine — preferred  provider — for 
some  patients,  the  out-of-pocket  would  increase  to  $2,130. 

The  refusal  of  the  physicians  to  use  existing  units  is  based  on  the 
argument  that  the  machine  is  more  modern,  does  not  require  hos- 
pitalization or  anesthesia.  We  are  not  arguing  that  point.  Our  con- 
cerns are  over  the  amount  of  the  charge,  restriction  of  options,  and 
referrals  made  by  the  same  physicians  owning  the  machine. 

Two  arguments  have  been  used  to  justify  the  increased  costs. 

Number  one,  the  machine  is  over  $2  million,  and  costs  must  be 
passed  to  the  consumers.  That  argument  simply  does  not  make 
sense  when  you  examine  the  financial  facts.  The  projected  number 
of  treatments  in  the  Memphis  area  in  1  year  is  between  1,000  and 
1,200  treatments  on  the  lithotripsy.  If  you  multiply  that  by  $7,100, 
that  results  in  between  $7  and  $8.5  million  per  year  for  use  of  the 
one  machine.  That  does  not  include  the  $2  to  $2.4  million  for  the 
urologists'  fees. 

Even  with  overhead  costs  associated  with  operating  this  mobile 
unit,  a  tremendous  opportunity  for  huge  profits  exists  with  this 
venture. 

The  second  argument  was  that  the  machine  does  not  require  hos- 
pitalization or  anesthesia  and  is  saving  money  in  that  respect. 
First,  that  is  not  entirely  a  valid  argument,  as  many  of  these  pa- 
tients still  have  to  be  hospitalized  for  pain  control  or  for  complica- 
tions. 

Also,  when  you  remove  costs  in  one  area,  it  does  not  justify 
adding  it  to  another  area. 

In  summary,  our  concerns  are  not  just  the  cost.  It  really  is  a 
much  larger  issue,  and  that  is  allowing  patients  access  to  care, 
without  the  potential  conflicts  that  exist  in  situations  such  as  the 
one  in  Memphis. 

The  business  community  is  very  concerned  about  these  types  of 
situations,  and  hope  to  get  this  addressed  at  a  broader  level. 

Thank  you. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  DONNA  MILLER,  PH.D.,  CHIEF  EXECUTIVE  OFFICER, 
MEMPHIS  BUSINESS  GROUP  ON  HEALTH 


Mr-   Chairman  and  Members  of  the  Committee: 

I  am  Donna  Miller,   Chief  Executive  Officer  of  the  Memphis 
Business  Group  on  Health  (MBGH) .     MBGH  is  a  not-for-profit 
organization  of  32  employers  with  the  primary  function  of 
assisting  the  member  companies  in  their  cost  containment  efforts 
while  still  ensuring  access  to  high  quality  health  care  for  their 
employees. 

I  was  invited  here  today  to  testify  on  a  situation 
currently  occurring  in  Memphis  with  regard  to  lithotripsy 
services.     Simply  put,   lithotripsy  is  the  breaking  up  of  kidney 
stones  by  the  use  of  Shockwaves.     To  more  clearly  define  the  role 
of  MBGH  in  this  controversy,  a  brief  historical  background  is 
provided. 

In  addition  to  general  data  and  benefit  plan  analysis 
services,  MBGH  performs  utilization  management  and  negotiates 
preferred  provider  arrangements  (PPO's)   for  members.  The 
hospital  PPO  is  with  Baptist  Health  Services  of  Memphis. 
Participating  employers  and  employees  receive  a  20%  discount  off 
all  hospital  services.     Employees  opting  to  obtain  care  from  a 
PPO  facility  also  receive  a  higher  copayment.     For  example,  the 
patient  may  be  covered  for  80%  of  charges  for  care  received  at  a 
PPO  facility  and  only  70%  if  they  opt  to  go  outside  of  the 
network . 

This  last  feature  of  the  PPO  arrangement  is  very  important 
as  it  could  help  to  explain  increased  interest  by  physicians  in 
ownership  of  facilities  and  equipment.     There  is  a  maximum  fee 
schedule  for  care  provided  by  PPO  physicians.     Those  physicians, 
by  contract,  agree  to  accept  the  maximum  fee  schedule  and  cannot 
balance  bill  the  patient  for  amounts  above  the  schedule. 
Physician  payment  schedules  alm.ost  always  include  some  type  of 
"usual  and  customary"   (U&C)   statements  that  limit  payment  to  fees 
within  an  acceptable  range  for  that  community.     Under  some  U&C 
arrangements,  physicians  can  bill  the  patient  if  their  fee  is 
above  U&C.     That  normally  is  not  true  under  managed  care 
contracts,  as  they  contain  requirements  that  the  physician  not 
balance  bill  the  patient.     There  traditionally  have  not  been  U&C 
type  restrictions  on  facilities  or  equipment.     Payment  on  these 
entities  is  based  on  the  billed  charges  and  usually  covers 

the  plan's  copayment  level  to  100%  of  the  charge.  Additionally, 
if  charges  are  not  paid  by  the  plan,  patients  are  responsible  for 
the  difference.  This  lack  of  control  of  maximum  charges  may  be  a 
leading  reason  for  increased  interest  in  physician  ownership. 

Until  May  1991,  patients  requiring  lithotripsy  had  the 
procedure  via  a  machine  that  was  jointly  owned  by  six  Memphis 
hospitals  and  a  group  of  urologists.     That  machine  is  an  older 
model  and  requires  anesthesia  and  hospitalization.     According  to 
a  representative  of  Baptist  Health  Services,  the  fee  for  use  of 
that  machine  ranged  from  $3,3  00  to  $3,600.     There  was  an 
additional  fee  of  $2,000  for  the  urologist  performing  the 
service. 

In  May,  a  mobile  lithotripsy  unit  was  brought  to  Memphis. 
That  machine  is  owned  by  virtually  every  urologist  in  the  area  as 
well  as  by  Lithotripters,  Inc.,  a  North  Carolina  firm.  Memphis 
hospitals  were  informed  by  the  urologists  that  the  group  would  no 
longer  use  the  machine  jointly  owned  by  the  hospitals.  The 
charge  for  the  procedure  increased  from  the  range  between  $3,300 
and  $3,600  to  a  fee  of  $7,100,   along  with  the  $2,000  fee  for  the 
urologist. 

MBGH  recently  received  a  proposal  from  a  California  firm 
offering  to  bring  a  similar  machine  to  Memphis  and  provide 
services  for  $1,100  per  treatment.     Needless  to  say,  that  fee  is 
preferable  to  $7,100.     However,   it  is  my  understanding  that  the 
urologists  have  signed  an  agreement  not  to  perform  procedures  on 
any  machine  other  than  the  one  owned  by  the  group.  Area 
hospitals  expressed  willingness  to  purchase  the  updated  machine, 
but  without  urologists  to  perform  the  procedure,  they  have  not 
pursued  that  option. 
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To  determine  the  significance  of  the  financial  impact  on 
patients,  a  breakdown  of  out-of-pocket  costs  for  the  hospital 
owned  machine  and  the  physician  owned  machine  is  presented: 


NON-PPO 
Average  charge  =  $3,450 
No  discount  available 
70%  of  $3,450  =  $2,415   (plan  pays) 
30%  of  $3,450  =  $1,035   (patient  pays) 

The  refusal  of  the  physicians  to  use  the  existing  lithotripter 
is  based  on  the  argument  that  the  newer  machine  is  more  modern 
and  does  not  require  hospitalization  or  anesthesia.     That  is 
probably  a  valid  argument,   even  though  studies  suggest  that 
patients  treated  on  the  new  machines  are  more  likely  to  require 
retreatment  because  stones  are  not  adequately  broken  up.  That 
point  is  not  being  argued.     Our  concerns  are  over  the  amount  of 
the  charge,   lack  of  a  PPO  option  for  patients,  and  referrals  made 
by  the  same  physicians  owning  the  machine. 

The  following  arguments  are  used  by  the  urologists  to 
justify  the  increased  charge: 

1.  The  machine  is  two  (2)  million  dollars  and  costs  must  be 
passed  to  the  consvuners.     That  argument  simply  does  not  make 
sense  when  you  examine  the  financial  facts.     The  projected  number 
of  lithotripsy  treatments  for  the  Memphis  area  population  is 
between  1,000  and  1,200  cases  per  year.     Those  numbers  multiplied 
by  $7,100  result  in  between  seven   (7)   and  eight  and  one-half 
(8.5)  million  dollars  generated  a  year,   just  for  the  machine. 
That  does  not  include  the  2  to  2.4  million  dollars  for  physician 
fees.     Even  with  overhead  costs  associated  with  operating  the 
machine,   a  tremendous  opportunity  for  huge  profits  exists  with 
this  venture. 

2.  The  machine  does  not  require  hospitalization  or 
anesthesia  and  is  saving  money  in  that  respect.     First,  this  is 
not  an  entirely  valid  argument  as  a  fairly  large  number  of  these 
patients  must  be  hospitalized  for  pain  control  and/or 
complications  to  the  procedure,   regardless  of  the  machine  used. 
Second,   even  if  true,   removal  of  costs  in  one  area  does  not 
justify  increasing  costs  in  another  area.     The  comparison  must  be 
made  machine  to  machine,   independent  of  other  factors.     One  of 
the  most  compelling  justifications  for  public  financial  support 
of  health  care  technology  research  and  development  is  for  it  to 
result  in  simpler,   less  intrusive,  and  more  effective  health 
care.     To  justify  additional  costs  when  the  technology  produces 
those  outcomes,  again,   simply  does  not  make  sense  as  the  public 
pays  twice  for  that  development. 

In  summary  most  of  the  citizens  of  Memphis  do  not  have 
access  to  lithotripsy  services  without  using  the  machine  owned  by 
the  urologists.     Though  charges  are  an  issue,   lack  of  access  and 
physician  ownership/referral  is  the  greater  issue.     In  six  years 
at  the  business  group,  I  cannot  remember  an  issue  that  has 
stirred  this  much  controversy.     The  numerous  newspaper  accounts 
have  resulted  in  telephone  calls  from  health  care  professionals, 
employers  and  patients.     Some  of  the  patients  were  not  even 
associated  with  MBGH  member  companies.     They  were  disturbed  as 
they  were  not  informed  by  their  physicians  of  the  part  ownership 
arrangement  or  anything  regarding  costs  for  the  procedure. 

Concerns  of  the  business  group  do  not  end  with  lithotripsy. 
Other  potential  conflict  of  interest  situations  surrounding 
"self-referral"  are  evident  in  Memphis,  as  well  as  nationally. 
Last  week  a  bill  for  an  outpatient  knee  surgery  from  a  physician 
owned  surgery  center  was  $3,481.     When  matched  for  identical 
services  and  procedure  codes,  the  same  surgery  from  the  PPO 


Hospital  Owned 

PPO 

Average  charge  =  $3,450 

-  20%  PPO  discount  =  $690 

New  charge  =  $2,760 

80%  of  $2,760  =  $2,208    (plan  pays) 

20%  of  $2,760=  $552   (patient  pays) 


Physician  Owned 
Is  a  NON-PPO  machine 
Charge  =  $7,100 
No  discount 
70%  of  $7,100  = 
$4,970    (plan  pays) 
30%  of  $7,100  = 
$2,130   (patient  pays) 
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hospital  would  have  been  $896  minus  the  20%  discount,  with  a 
resulting  charge  of  $717.     The  physician  owned  charges  were 
almost  five  times  greater  than  the  hospital  charges  for  exactly 
the  same  procedure.     In  a  society  where  health  care  costs  are 
already  unmanageable,  any  potential  for  conflict  of  interest  is 
intolerable.     At  least,  patients  have  the  right  to  information 
regarding  their  physician's  ownership  of  facilities  and  equipment 
to  which  they  are  sent  for  services  or  care.     More  importantly, 
potential  conflict  of  interest  in  these  situations  should  be 
eliminated  by  removing  the  potential  of  that  conflict. 

Thank  you  for  the  opportunity  to  be  here  today.  The 
business  group  stands  ready  to  work  with  you  as  these  efforts 
proceed. 

Chairman  Stark.  Thank  you. 
Dr.  Schwade. 

STATEMENT  OF  JAMES  G.  SCHWADE,  M.D.,  CHAIRMAN,  DEPART- 
MENT OF  RADIATION  ONCOLOGY,  UNIVERSITY  OF  MIAMI 
SCHOOL  OF  MEDICINE 

Dr.  Schwade.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  my  name  is  James  G.  Schwade,  M.D.  I  am  the 
chairman  of  the  department  of  radiation  oncology  at  the  Universi- 
ty of  Miami  School  of  Medicine  and  professor  in  that  department.  I 
am  certified  by  the  American  Board  of  Radiology,  and  have  been 
practicing,  teaching,  and  consulting  in  radiation  oncology  for  ap- 
proximately 18  years. 

Although  much  of  my  career  has  been  in  academic  institutions, 
and  the  National  Cancer  Institute  in  Bethesda,  Md.,  almost  6  years 
of  my  clinical  experience  was  in  a  community  setting  as  chief  of 
the  department  of  radiation  oncology  at  Baptist  Hospital  of  Miami. 

I  am  familiar  with  referring-physician  investments  in  radiation 
therapy  centers  and  other  health  care  entities,  having  seen  them 
proliferate  in  recent  years,  and  in  particular,  in  Florida. 

I  am  here  to  urge  you,  in  the  strongest  terms,  to  pass  legislation 
which  will  prohibit  the  ownership  of  radiation  therapy  centers  by 
physicians  who  refer  patients  to  those  centers. 

First  of  all,  let  me  state  very  forthrightly  that  I  am  a  strong  ad- 
vocate of  entrepreneurealism  and  the  investment  of  private  capital 
in  medicine,  and  the  creation  of  medical  facilities.  Further,  I  be- 
lieve very  strongly  that  competition  breeds  quality. 

However,  the  ownership  of  radiation  therapy  facilities  by  refer- 
ring physicians  eliminates  competition  and  adversely  impacts  qual- 
ity, cost  and  accessibility. 

Competition  exists  when  two  individuals  or  entities  vie  for  a  cus- 
tomer or  client  by  providing  either  a  higher  quality,  lower  cost,  or 
otherwise  more  efficient  service.  It  is  not  competition  when  a  phy- 
sician directs  a  patient,  who  has  a  life-threatening  illness,  to  attend 
a  facility  from  which  that  doctor  derives  financial  gain  other  than 
from  his  own  treatment  of  the  patient. 

Regardless  of  the  quality  of  service  that  another  facility  can 
offer,  there  is  no  way  that  it  can  effectively  compete,  unless  that 
other  facility  also  provides  some  financial  remuneration  to  the  re- 
ferring physician.  This  is  not  competition.  No  matter  how  it  is 
structured,  conceived  or  concealed,  it  is  what  is — a  kickback. 
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It  was  not  too  many  years  ago  that  organized  medicine,  and  the 
commonly  accepted  standards  of  medical  ethics,  condemned  such  a 
I  practice. 

■  This  practice  is  particularly  abhorrent  in  radiation  therapy  for 
'  several  reasons.  First  of  all,  it  preys  on  extraordinarily  dependent 
and  vulnerable  patients  facing  the  catastrophe  of  a  life-threatening 
illness.  Those  patients  have  put  their  trust  in  an  individual— their 
physician— and  are  relying  on  that  physician  to  make  a  judgment 
about  their  care,  which  they  themselves  are  unable  or  unqualified 
to  make. 

They  are  at  the  mercy  of  the  referring  physician  to  decide  who 
should  deliver  that  care.  When  that  referring  physician  makes  a 
choice,  or  even  is  in  a  position  to  make  a  choice  that  is  not  totally 
based  on  the  needs  of  the  patient,  but  rather  can  be  influenced  to 
the  smallest  degree  by  the  physician's  own  financial  interest,  that 
!   trust  is  violated. 

Unlike  conflicts  of  interest  in  other  professions  where  only 
money  may  be  at  stake,  here  we  are  dealing  with  human  lives.  Re- 
ferring-physician  ownership  of  radiation  therapy  centers  simply 
should  not  be  permitted.  Competition  should  be  dictated  by  a  facili- 
ty that  delivers  better  service  for  the  patient,  not  by  remuneration 
for  the  referring  physician. 

The  independence  of  referring  physicians,  and  the  public's  confi- 
dence that  the  decisions  which  they  make  are  solely  in  the  pa- 
tient's interest  is  paramount,  and  cannot  and  should  not  be  com- 
promised. There  can  be  no  doubt  that  the  position  of  the  doctor  as 
advocate  for  the  patient  is  sacrificed  in  these  self-referral  arrange- 
ments. 

Moreover,  quality  is  compromised,  although  in  a  more  subtle 
way.  When  a  group  of  referring  physicians  control  a  facility  in 
which  another  specialty  is  practiced,  tremendous  potential  for  over- 
utilization  takes  place.  There  are  individuals  or  groups  who  falsely 
claim  that  in  radiation  therapy  there  is  no  such  potential  for  over- 
use. 

For  example,  some  have  purported  that  there  is  little  prospect 
for  abuse  in  treating  patients  with  radiation  therapy  because  ''they 
all  have  cancer."  This  is  patently  false.  Nearly  all  patients  receiv- 
ing radiation  therapy  have  cancer,  but  not  all  cancer  patients 
should  or  do  receive  radiation  therapy. 

Experience  has  shown  that  consistently  15  to  20  percent  of  pa- 
tients evaluated  in  a  radiation  oncology  department  do  not  receive 
radiation  treatment.  The  Patterns  of  Care  Study  conducted  by  the 
American  College  of  Radiology  indicated  that  only  60  percent  of  all 
cancer  patients  ultimately  are  treated  with  radiation  therapy. 

Thus,  there  is  a  tremendous  potential  for  abuse  through  overuti- 
lization,  and  the  resulting  decrease  in  quality  and  increase  in  cost. 
If  all  of  this  sounds  too  hypothetical,  let  me  assure  you  that  such 
arrangements  presently  exist.  I  know  of  numerous  examples. 

In  closing,  I  would  urge  you  to  take  strong  steps  to  prevent  phy- 
sician ownership  of  facilities  to  which  they  can  influence  patient 
referral.  The  potential  harm  to  patients,  as  well  as  the  significant 
increase  in  our  escalating  health  care  costs,  which  must  ultimately 
be  borne  by  the  public,  outweigh  any  benefits  of  these  types  of  ar- 
rangements. 
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If  you  allow  them  to  be  safe  harbors,  they  will  be  harbors  into 
which  some  ultimately  will  sail  to  the  detriment  of  all. 
Thank  you. 

[Supplemental  material  follows:] 
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SUPPLEMENTAL  MATERIAL  TO 
TESTIMONY  OF  10/17/91  BEFORE 
THE  HEALTH  CARE  SUBCOMMITTEE  OF 
THE  COMMITTEE  ON  WAYS  AND  MEANS  OF 
THE  U.S.   HOUSE  OF  REPRESENTATIVES 
PRESENTED  BY  JAMES  G.    SCHWADE,  M.D. 


October  29,  1991 


Physician  owned  joint  ventures  lead  to  overcapacity, 
overuse,  and  increased  costs  to  the  public.     There  is  now 
increasing  evidence  that  this  is  the  case.     While  it  is  difficult 
to  find  specific  instances  of  abuse  of  individual  patients,  there 
is  increasing  evidence  of  overuse  by  specific  facilities  in  a 
number  of  locations: 

In  Atlanta,  Georgia,  the  practice  of  Dr.  Dale  McCord  and  his 
associates,  averaging  4  5  patients  under  treatment  each  day,   in  a 
short  time  dropped  to  18  patients  per  day,  while  the  radiation 
therapy  unit  constructed  nearby  by  Radiation  Care,  Inc.  grew  to 
40  patients  per  day  in  the  same  time.     Thus,   in  a  short  time  58 
patients  on  the  average  were  treated  in  this  locale,  an  increase 
of  29%.     At  the  meeting  of  the  Florida  Health  Care  Cost 
Containment  Board  on  October  24,   1991,   Doctor  Schweibold  from 
Radiation  Care,   Inc.'s  Atlanta  practice  admitted  that  90%  of  his 
patients  were  referred  by  physician/ investors .     At  the  time  it 
opened  he  said  it  was  100%. 

This  pattern  has  been  repeated  in  Nashville,  Tennessee, 
where  Dr.   Steve  Stroup's  practice  was  similarly  affected, 
Charlotte,  North  Carolina,  where  Dr.  Tim  Cloniger  and  his 
associates  also  had  their  practice  devastated,  and  in  the  Miami, 
Florida,  area. 

In  Miami  there  have  been  numerous  instances  where  the  creation  of 
self-referral  based  free-standing  radiation  therapy  centers  have 
led  to  overcapacity.     At  Baptist  Hospital  of  Miami  and  South 
Miami  Hospital,  a  group  of  over  100  physician  investors  created  a 
radiation  therapy  center,  Kendall  Therapy  Center,   located  within 
several  miles  of  both  hospitals.     This  was  done  at  a  time  when 
Baptist  Hospital  had  a  state-of-the-art  facility  with  a  national 
reputation,  and  South  Miami  Hospital  had  announced  plans  to  build 
a  facility.     Therefore,  capacity  and  quality  were  not  issues.  In 
fact,  the  ref erring-doctor  investors  hired  the  same  doctors  which 
were  eventually  selected  to  run  the  facility  at  South  Miami 
Hospital.     These  doctors,  however,  were  encouraged  to  treat 
patients  at  the  doctor-owned  facility  which  they  also  worked. 
Thus,   in  an  area  where  80  patients  per  day  were  under  treatment 
in  1987,   a  total  of  110  patients  per  day  are  now  under  treatment 
(55  at  Baptist,   20  at  South  Miami  and  35  at  Kendall  Therapy 
Center) .     This  exceeds  the  projected  number  based  on  population 
growth  and  has  resulted  in  three  centers  with  seven  treatment 
machines  (linear  accelerators)   in  an  area  requiring  only  three  to 
four  machines.     It  is  the  public  that  must  bear  the  cost  of  this 
overcapacity. 

At  Hollywood  Memorial  Hospital,   in  Hollywood,  Florida,  a  private 
developer  organized  a  large  group  of  the  hospital's  referring 
physicians  to  build  a  free-standing  radiotherapy  unit  within 
several  blocks  of  the  hospital.     Eventually,  the  hospital 
purchased  this  unit.     Thus,  today  there  is  twice  as  much 
radiation  therapy  equipment  as  is  needed  in  the  area.  This 
developer  repeated  this  pattern  in  several  Florida  cities. 

Other  examples  of  these  behaviors  in  the  Miami  area  include  the 
sale  to  referring  physicians  of  a  free-standing  practice  owned  by 
the  physicians  who  delivered  the  treatment  near  Parkway  Hospital 
in  Miami.     These  doctors  were  encouraged  to  sell  their  practice 
to  the  referring  physicians  in  order  to  remain  in  business. 
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Another  example  occurred  at  Mercy  Hospital  of  Miami  where  the 
referring  medical  oncologists  urged  the  hospital  to  replace  the 
practicing  radiation  oncologists  and  give  the  hospital's  contract 
for  radiotherapy  services  to  the  medical  oncologist.     They  then 
subcontracted  through  an  elaborate  partnership  structure  with  a 
new  radiation  oncologist. 

In  all  these  instances  the  result  has  been  the  same: 
overcapacity,  with  the  existing  practices  frequently  owned  by 
community  hospitals  being  affected  severely,  but  not  enough  to  be 
put  out  of  business,  and  the  community  essentially  supporting 
both  facilities  at  less  then  optimal  levels  with  an  increased 
total  number  of  patients  under  treatment.     It  is  logical  to 
assume  that  some  of  this  increased  number  may  have  had  marginal 
or  no  definite  indications  for  radiation  therapy. 

Let  me  reiterate  that  there  is  tremendous  potential  for 
abuse  in  radiation  therapy.     According  to  the  Patterns  of  Care 
Study,  only  60%  of  all  cancer  patients  receive  radiation  therapy. 
The  indications  for  treatment  are  not  "cut  and  dried."  Treating 
cancer  takes  a  lot  of  judgement  about  the  most  appropriate 
treatment  for  each  individual  patient.     No  two  are  alike,  even 
with  similar  types  of  tumors  at  similar  stages. 

While  the  radiation  oncologist  (radiotherapist) ,  the 
physician  who  actually  prescribes  and  delivers  the  treatment, 
makes  the  final  decision,  the  primary  care  physician  (medical 
oncologist,   surgeon,  urologist,  etc.)  who  cares  for  the  patient 
on  an  ongoing  basis,  has  much  discretion  in  who  is  sent  to 
radiation  therapy.     Patients  with  marginal  indications  can  be 
referred.     Either  pressure  from  these  referring  doctors  or 
financial  incentives  to  the  treating  radiation  oncologist,  or 
both,  can  cause  overuse. 

While  the  f ee-f or-service  radiation  oncologist  might,  if  his 
ethics  (or  lack  thereof)  so  incline  him,  also  overtreat  or 
overuse  irradiation,  there  is  a  natural  system  of  checks  and 
balances  which  exists  when  his  referring  doctors  do  not 
financially  gain  by  the  patient  receiving  radiation  therapy. 
They  will  not  refer  to  a  doctor  who  overuses  or  overtreats.  If 
demand  for  a  new  center  is  great  enough  because  of  poor  quality, 
then  a  new  center  should  be  able  to  compete  without  a  self- 
referral  joint  venture  structure. 

At  the  time  of  the  hearing  on  October  24,   1991,  the 
representatives  of  Radiation  Care  distorted  this  arrangement. 
They  claimed  that  the  radiation  oncologist  is  the  "gatekeeper". 
As  indicated  in  my  description  above,  that  is  only  part  of  the 
picture.     Mr.  Mills  either  misconstrued  this  relationship  or  does 
not  understand  it,  being  a  paid  lobbyist  as  opposed  to  a 
practicing  oncologist. 

The  doctor  from  Radiation  Care  misquoted  the  American 
College  of  Radiology  Patterns  of  Care  Study.     In  criticism  of  my 
testimony,  he  stated  that  his  proportion  of  patients  evaluated 
for  treatment  but  not  receiving  treatment  ("seen  but  not 
treated",  or  "SENT")  was  13.1-20%,  which  he  claimed  was 
consistent  with  the  Patterns  of  Care  Study. 

A  careful  reading  of  my  testimony  will  reveal  that  I  stated 
that  the  15-20%  proportion  of  SENT  was  from  general  experience. 
In  fact,  the  Patterns  of  Care  Study  has  no  data  that  I'm  aware  of 
on  SENT  patients.     Thus,  this  doctor  was  clearly  not  familiar 
with  the  subject  matter  and  in  particular  the  Patterns  of  Care 
Study. 

In  fact,  according  to  Dr.  Gerald  Hanks  of  the  Fox-Chase 
Cancer  Center  in  Philadelphia,  the  current  proportion  of  SENT 
patients  is  currently  20-25%  nationally.     This  is  an  increase, 
thought  to  result  from  the  increasing  tendency  of  patients  to 
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seek  second  opinions  and  explore  alternative  sites  and  modalities 
of  cancer  treatment. 

Additional  evidence  that  these  types  of  self -referral 
centers  lead  to  overuse  is  contained  in  the  material  which  I  am 
including  (figures  A  and  B,  and  enclosures  C  and  D,  which  was 
provided  to  me  by  Dr.  Jonathan  Sunshine,   Chief  of  Research  for 
the  American  College  of  Radiology.     The  data  is  derived  from  the 
1989  "BMAD",   of  Medicare  Part  B  payments.     These  data  examine  the 
extent  of  use  in  treatments  per  1000  medicare  enrollees  as  well 
as  in  Relative  Value  Scale  (RVS)  units.     The  former  measures  the 
quantity  of  procedures,  and  the  latter  the  intensity. 

Free-standing  and  hospital  based  centers  in  Florida  are 
compared  with  those  nationally  and  with  each  other.     As  noted  in 
my  testimony,   in  the  Florida  Health  Care  Cost  Containment  Board 
Study,  only  2  3  of  the  31  free-standing  centers  in  Florida 
responded.     Of  those  23,   10  are  believed  to  be  owned  by  the 
practicing  doctors  and  aren't  self-referral  joint  ventures.  The 
other  13  represent  57%  of  the  respondents.     The  proportion  of 
free-standing  centers  nationwide  that  are  self-referral  joint 
ventures  is  7%  according  to  the  American  Colleges  of  Radiology's 
most  recent  data,  which  is  for  1989,     Thus  a  higher  percentage  of 
Florida's  free-standing  facilities  are  owned  by  referring 
doctors . 

The  data  clearly  show  that  while  use  in  Florida  is  higher  in 
both  free-standing  and  hospital  based  facilities,   in  the  latter 
it  is  only  2%  higher  in  terms  of  RVS  units,  and  12%  higher  in 
terms  of  treatments  per  1000  medicare  enrollees.     This  is 
essentially  within  the  statistical  mean.     In  the  free-standing 
units,  use  in  both  measurements  is  essentially  50%  above  the 
national  average. 

The  higher  proportion  of  self-referral  investor  owned  free- 
standing centers  in  Florida  may  account  for  this  discrepancy. 

In  conclusion,  while  the  Florida  Health  Care  Cost 
Containment  Board  Study  did  not  clearly  demonstrate  overuse  or 
abuse  of  radiation  therapy,  this  was  because  of  small  sample  size 
and  lack  of  statistical  certainty,  not  because  the  data 
determined  that  there  was  not  overuse.     In  fact,  the  study  trend 
suggested  overuse  in  radiation  therapy,  as  well.     Data  derived  by 
the  ACR  from  Medicare  Part  B  payments  do  indicate  greater 
utilization  of  radiation  therapy  in  Florida,   and  significantly 
greater  use  in  free-standing  centers,  which  in  Florida  are  owned 
by  referring  doctors  in  57%  of  instances,  as  opposed  to  7% 
nationally.     Coupled  with  increasing  anecdotal  evidence  of  cases 
where  self-ref erral  joint  ventures  resuxt  in  overuse, 
overcapacity,  and  lack  of  true  competition,  I  believe  that  strong 
legislation  must  be  created  to  ban  referring  physician  ownership 
of  joint  ventures  where  self-referral  is  possible,  regardless  of 
structure,   in  radiation  therapy  centers. 

Thank  you  very  much  for  the  opportunity  to  present  this 
information  to  the  Subcommittee.     I  am  available  to  again  do  so 
in  the  future  if  this  would  be  of  value  to  the  Subcommittee. 


JAMES  G.    SCHWADE,  M.D. 
Professor  and  Chairman, 
Department  of  Radiation  Oncology 
and 

Associate  Director  for  Clinical  Research  Programs 
Sylvester  Comprehensive  Cancer  Center 
University  of  Miami  School  of  Medicine 
Miami,  Florida 
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NUMBER  OF  RADIATION  ONCOLOGY  PROCEDURES 
From  Medicare   (1989  BMAD) 
15:52  Tuesday,  October  22,  1991 
ALL  PLACES  OF  SERVICE 


#  of 

Proc 

#  Of 

per  1000 

STATE 

Procedures 

Enrollees 

Missouri 

455742 

609. 

58 

Alabama 

255262 

460. 

67 

California 

1372717 

442. 

51 

Pennsylvania 

718616 

385. 

80 

Georgia 

247383 

357 . 

03 

Florida 

72?052 

325 . 

04 

Washington 

182911 

316. 

79 

North  Dakota 

29110 

306. 

64 

Montana 

33835 

302 . 

96 

Louisiana 

144733 

289 . 

56 

Kentucky 

146802 

287  . 

92 

Nevada 

34608 

277  . 

53 

Tennessee 

177343 

269. 

34 

Arizona 

123424 

266. 

46 

Oklahoma 

114083 

265. 

67 

New  Jersey 

273027 

261. 

55 

Indiana 

185547 

255. 

63 

South  Carolina 

105889 

254. 

26 

Illinois 

366409 

250. 

54 

New  Hampshire 

31122 

241. 

72 

Connecticut 

106626 

240 

21 

Wisconsin 

156485 

228. 

11 

Ohio 

224 

36 

North  Carolina 

187285 

222. 

57 

Utah 

32860 

222 

30 

Idaho 

27120 

217  . 

63 

New  Mexico 

35389 

213. 

40 

Delaware 

17673 

212. 

65 

West  Virginia 

62391 

211 . 

13 

Arkansas 

76373 

204 

31 

Nebraska 

46086 

201 

72 

Wyoming 

9497 

195 

66 

Oregon 

76450 

191 

39 

Vermont 

13251 

186 

91 

Michigan 

218365 

185 

63 

Maryland 

90660 

179 

89 

New  York 

423618 

177 

72 

Colorado 

58172 

174 

99 

Mississippi 

61227 

174 

73 

Virginia 

116418 

172 

43 

Texas 

291536 

169 

45 

Maine 

29442 

168 

07 

South  Dakor.a 

17164 

162 

65 

Alaska 

3269 

150 

88 

Puerto  Rico/Virgin 

Islands  39069 

138 

48 

Minnesota 

77275 

137 

17 

Kansas 

44046 

126 

16 

Iowa 

51620 

116 

77 

Hawaii 

12729 

109 

77 

U.S.  TOTAL 

8432459 

274 

.30 
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NUMBER  OF  RADIATION  ONCOLOGY  PROCEDURES 
From  Medicare  (1989  BMAD) 
15:52  Tuesday,  October  22,  1991 
OFFICE  &  CENTERS  ONLY 


#  of  Proc 

#  of 

per  1000 

STATE 

Procedures 

Enrollees 

Nevada 

28111 

225.43 

California 

687558 

221.64 

Arizona 

84769 

183.01 

Washington 

102142 

176,90 

Missouri 

124742 

166.85 

Arkansas 

59390 

158.88 

Georgia 

109798 

158.46 

Louisiana 

73289 

146.62 

Florida 

308952 

139.08 

Pennsylvania 

245771 

131.94 

South  Dakota       r'-'>^  ^ 

13771 

130.50 

Kentucky  '^^T 

54748 

107.37 

North  Dakota             ; ' 

10046 

105.82 

Montana 

10308 

92.29 

New  York 

204232 

85.  68 

Alabama 

43150 

77.90 

Utah                     '  ■ 

10528 

71  . 18 

Puerto  Rico/Virgin  Islands 

19906 

70.55 

Illinois 

100083 

68 . 43 

West  Virginia 

19484 

65.  93 

North  Carolina 

52136 

61.95 

Maryland 

31102 

61.71 

Oklahoma 

25453 

59.27 

Iowa 

25846 

58  .47 

Ohio 

83981 

57  . 17 

South  Carolina 

21321 

51 .20 

Indiana 

31941 

44  .00 

Nebraska  ' 

9917 

43.40 

Wisconsin 

26682 

38.89 

Minnesota 

20949 

37  .18 

New  Jersey 

38638 

37  .01 

Oregon 

13919 

34  .84 

Mississippi 

12113 

34  .57 

Tennessee 

19302 

29.31 

Texas 

41852 

24.32 

New  Mexico 

3646 

21 . 98 

Michigan 

22658 

19.26 

Virginia 

12717 

18.83 

Idaho 

2268 

18.20 

Colorado 

4971 

14  .95 

Connecticut 

4491 

10.09 

Kansas 

2979 

8.53 

Alaska 

59 

2.72 

Delaware 

215 

2.58 

Hawaii 

204 

1.75 

New  Hampshire 

23 

0.  17 

Maine 

23 

0.13 

U.S.  Total 

2820184 

91  .74 
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NUMBER  OF  RADIATION  ONCOLOGY  PROCEDURES 
From  Medicare   (1989  BMAD) 


15:52  Tuesday,  October  22,  1991 

HOSPITAL  INPATIENT 

&  OUTPATIENT 

ONLY 

♦  of  Proc 

#  of 

per  1000 

STATE 

Procedures 

Enrollees 

Missouri 

331000 

442.73 

Alabama 

212112 

382.96 

Pennsylvania 

472847 

253.85 

New  Hampshire 

31099 

241.54 

Tennessee 

158041 

240.03 

Connecticut 

102335 

230.11 

New  Jersey 

234389 

224 .54 

California 

685159 

220 .87 

Indiana 

153606 

211 . 63 

Mnn^  a  n  J* 

23527 

210.66 

Delaware 

17458 

210 .06 

Oklahoma 

88630 

206.39 

South  Carolina 

84566 

203.08 

North  Dakota 

19064 

200.82 

Idaho 

24852 

199.43 

Georgia 

137585 

198 .56 

Wyomincf 

9497 

195 .88 

New  Mexico 

31743 

191 .41 

Wisconsin 

129803 

189.21 

Vermont 

13251 

186.91 

Florida 

413100 

185.96 

Illinois 

266326 

182.11 

Kentucky 

92054 

180.54 

Maine 

29419 

167 . 94 

Ohio 

245545 

167.18 

Michigan 

195707 

166.37 

North  Carolina 

135149 

160.61 

Colorado 

53201 

160.04 

Nebraska 

36169 

158.31 

Oregon 

62531 

156.54 

Virginia 

103701 

153 . 60 

Utah 

22352 

151 . 12 

Alaska 

3210 

148 . 15 

West  Virginia 

42907 

145.19 

Texas 

249684 

145.12 

T^rtii  1  A  'i  a  n  a 

71444 

142.93 

4  9114 

140.16 

Washington 

80769 

139!88 

Maryland 

59558 

118.18 

Kansas 

41067 

117.63 

Hawaii 

12525 

108.01 

Minnesota 

56326 

99.  98 

New  York 

219386 

92.03 

Arizona 

38655 

83.45 

Puerto  Rico/Virgin  Islands 

19163 

67.92 

Iowa 

25774 

58.30 

Nevada 

6497 

52.10 

Arkansas 

16983 

45.43 

South  Dakota 

3393 

32.15 

U.S.  Total 

5612275 

182.56 
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RELATIVE  VALUE  UNITS  FOR  RADIATION  ONCOLOGY  PRO 
From  Medicare  (1989  BMAD) 
15:52  Wednesday,  October  23,  1991 
ALL  PLACES  OF  SERVICE 


Total 

RVUs  per 

STATE 

RVUa 

Enrol lee 

Missouri 

225P272 

3  .02 

California 

8299321 

2  .  67 

Washington 

1258108 

2  . 17 

Georgia 

1461133 

2  . 10 

Alabama 

1154455 

2 . 08 

Nevada 

255323 

2  . 04 

Pennsylvania 

3811654 

2  .04 

Louisiana 

98544  6 

1 .  97 

Florida 

4297356 

1 .  93 

Arizona 

894296 

1 .  93 

North  Dakota 

163938 

1 . 72 

Kentucky 

862837 

1.69 

Montana 

180307 

1 .  61 

Arkansas 

574319 

1 . 53 

Illinois 

1869249 

1.27 

South  Dakota 

133955 

1,26 

Utah 

185098 

1.25 

South  Carolina  ■ 

505164 

1.21 

Indiana 

854101 

1.17 

Oklahoma                       ■  * 

503415 

1.17 

Tennessee 

766419 

1,16 

North  Carolina 

959043 

1.13 

Ohio 

1644557 

1,11 

New  Jersey 

1162006 

1,11 

New  York 

2616523 

1.09 

West  Virginia 

315600 

1 .06 

Maryland  r- 

538049 

1 .06 

Wisconsin 

731550 

1.06 

Nebraska 

213140 

0.  93 

Connecticut 

414326 

0.  93 

New  Mexico 

154283 

0.  93 

Idaho 

115347 

0 .  92 

Oregon 

355170 

0  .88 

Mi  s  s  i  3  s  i  pp  i 

308253 

0  , 87 

Michigan 

1012206 

0,86 

New  Hampshire 

103837 

0,80 

Delaware 

64465 

0.77 

Virginia 

•18515 

0.76 

Texas 

1286539 

0.74 

Puerto  Rico/Virgin  islands 

207657 

0.73 

Iowa 

319633 

0.72 

Colorado 

239834 

0.72 

Minnesota 

385551 

0.68 

Wyoming 

32839 

0.67 

Vermont 

46222 

0.  65 

Maine 

106691 

0.60 

Alaska 

12599 

0  .58 

Kansas 

183706 

0.52 

Hawaii 

45829 

0.39 

U.S.  Total 

45368159 

1.47 
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RELATIVE  VALUE  UNITS  FOR  RADIATIOM  ONCOLOGY  PROCEDURES 
From  Medicare  (1989  BMAD) 
15:52  Wednesday,  October  23,  1991 
HOSPITAL  INPATIENT  &  OUTPATIENT  ONLY 


Total 

RVUs  per 

STATE 

RVUs 

Enrollee 

Missouri 

1156694 

1 . 54 

Alabama 

782402 

1.41 

Pennsylvania 

1774243 

0.  95 

Tennessee 

604825 

0 .  91 

Connecticut 

374356 

0.84 

New  Jersey 

853356 

0 . 81 

New  Hampshire 

103643 

0.80 

North  Dakota 

76358 

0.80 

Indiana 

564371 

0.77 

California 

2397335 

0.77 

,  Florida 

.  17Q9107 

,     .0.76  . 

Idaho 

95836 

0.76 

New  Mexico 

127243 

0.76 

Montana 

84864 

0.75 

Oklahoma 

324953 

0.75 

Delaware 

62669 

0.75 

South  Carolina 

309511 

0.74 

Georgia 

513460 

0.74 

Kentucky 

371591 

0.72 

Wisconsin 

491935 

0.71 

Michigan  : 

810565 

0 .  68 

Wyoming 

32839 

0.  67 

Illinois 

967571 

0  .  66 

Vermont 

46222 

0.  65 

Ohio 

907377 

0.  61 

Maine 

106497 

0.  60 

Louisiana 

302374 

0.  60 

Utah 

88522 

0.59 

Nebraska 

135920 

0.59 

Virginia 

400801 

0.59 

Colorado 

196017 

0.58 

North  Carolina 

493627 

0.58 

Mississippi 

201703 

0.57 

Oregon 

225365 

0.56 

Alaska 

12042 

0.55 

Texas 

932194 

0.54 

Washington 

310921 

Maryland 

253659 

0.50 

West  Virginia 

146629 

0.49 

Kansas 

158575 

0.  45 

Hawaii 

44252 

0.38 

New  York 

865779 

0.36 

Arizona 

166932 

0.36 

Minnesota 

196156 

0.34 

Iowa 

101144 

0.22 

Puerto  Rico/Virgin  Islands 

57631 

0.20 

Arkansas 

66825 

0.17 

Nevada 

21595 

0.17 

South  Dakota 

12455 

0.11 

U.S.  Total 

21040965 

0.68 
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RELATIVE  VALUE  UNITS  FOR  RADIATION  ONCOLOGY  PROCEDURES 
From  Medicare   (1989  BMAD) 
15:52  Wednesday,  October  23,  1991 
OFFICE  &   CENTERS  ONLY 


Total 

RVUs  per 

STATE 

RVUs 

Enrol lee 

California 

5901986 

1.90 

Nevada 

233727 

1.87 

Waahinqton 

947187 

1.64 

Arizona 

727364 

1.57 

Missouri 

1101577 

1.47 

Georgia 

947673 

1.36 

Louisiana 

683071 

1.36 

Arkansas 

507493 

1.35 

ri^rida 

1   Ifi,  . 

South  Dakota 

121500 

1.15 

Pennsylvania 

2037410 

1.09 

Kentucky 

491246 

0.96 

North  Dakota 

87579 

0.92 

Montana 

95442 

0.85 

New  York 

1750744 

0.73 

Alabama 

372052 

0.67 

Utah 

96575 

0.65 

Illinois 

901677 

0.61 

West  Virginia 

168971 

0.57 

Maryland 

284390 

0.56 

North  Carolina 

465416 

0.55 

Puerto  Rico/Virgin  Islands 

150025 

0.53 

Ohio 

737179 

0.50 

Iowa 

218488 

0.49 

South  Carolina 

195652 

0.46 

Oklahoma 

178462 

0.41 

Indiana 

289730 

0.39 

Wisconsin 

239615 

0.34 

Nebraska 

77220 

0.33 

Minnesota 

189395 

0.33 

Oregon 

129805 

0.32 

Mississippi 

106550 

0.30 

New  Jersey 

308650 

0.29 

Tennessee 

ft  OA 

Texas 

354345 

0.20 

Virginia 

117714 

0.17 

Michigan 

201640 

0.17 

New  Mexico 

27039 

0.16 

Idaho 

19510 

0.15 

Colorado 

43817 

0.13 

Connecticut 

39970 

0.08 

Kansas 

25130 

0.07 

Alaska 

556 

0.02 

Delaware 

1795 

0.02 

Hawaii 

1577 

0.01 

New  Hampshire 

194 

0.00 

Maine 

194 

0.00 

U.S.  Total 

24327194 

0.79 
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Enclosure  D. 


October  23,  1991 


James  G.  Schwade,  M.D. 
University  of  Miami  School 
of  Medicine 
P.O.  Box  016960 
Miami.  FL  33101 

Dear  Dr.  Schwade: 

We  are  pleased  to  offer  this  analysis  of  the  effect  of  joint  ventures  on  the  volume  of 
services  in  freestanding  radiation  therapy  centen  in  Florida.  This  analysis  is  an  important 
supplement  to  the  Cost  Containment  Board's  Volume  II  study  of  joint  ventures.  That  study 
looks  at  the  operations  and  characteristics  of  health  care  entities  to  which  patients  can  be 
referred.  In  essence,  it  examines  these  entities  from  inside  and  so  does  not  study  how  the 
flow  of  patients  to  them  depends  on  whether  on  not  referring  physicians  have  a  financial 
interest  in  the  entities  to  which  they  refer.  However,  many  studies  of  financial  interest  and 
self-referral  fmd  that  an  elevated  level  of  referrals  is  a  maior  result  of  financial  interest 
(See,  for  example,  the  attached  article  from  the  New  England  Journal  of  Medicine  dealing 
with  diagnostic  radiology.)  Thus  it  is  important  to  be  able  to  exanune  l^e  volume  of 
services  m  the  context  of  joint  ventures  and  self-referral. 

We  do  this  by  comparing  the  volume  of  radiation  therapy  services  per  Medicare 
enroUee  in  Florida  with  that  in  other  states.  The  methodology  is  very  similar  to  tfiat  which 
was  presented  to  the  Cost  Containment  Board  by  the  Center  for  Health  Policy  Studies 
when  the  Board  met  in  late  September  to  consider  the  Volume  II  study. 

Critical  to  the  analysis  is  the  fact  that  referring  phvsicians  with  a  financial  in^rest  in 
the  freestanding  radiation  therapy  center  to  which  they  refer  are  much  more  common  in 
Florida  than  elsewhere.  The  American  Colle^  of  Radiology's  1989  Group  Practice 
Survey  found  that,  nationally,  7  percent  of  freestanding  radiation  therapy  centers  had  this 
son  of  financial  arrangement.  You  have  informed  us  that  13  of  the  23  norida  centers  in  the 
Board's  survey,  or  57  percent,  had  it.  Both  percentages  are  subject  to  some  uncenainty 
because  they  are  based  on  samples,  but  the  figure  for  Florida  is  clearly  much  higher. 

(Note  that  the  Volume  II  repon  uses  a  different  definition  of  joint  venture,  a 
definition  under  which  fljiy  physician  ownership  makes  an  entity  a  joint  venture.  This 
definition  would,  inappropriately,  treat  a  freestanding  radiation  therapv  center  fully  owned 
by  the  radiation  oncologists  who  worked  there  as  a  joint  venture.  In  fact,  this  is  a  normal 
physician's  office.  The  potential  for  abuse  arises  when  a  referring  physician  has  a  financial 
interest  in  a  facility  or  service  to  which  he  can  refer  patients.) 

Because  many  more  Florida  radiation  therapy  centers  have  this  potentially  abusive 
arrangement,  one  can  estintate  its  effect  by  comparing  the  volume  of  radiation  therapy 
services  per  Medicare  enrollee  in  Florida  with  die  volume  elsewhere  in  the  U.S.  The 
essence  of  this  comparison  appears  in  the  attached  table;  details  are  in  the  following  three 
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computer  printout  pages.  We  use  daia  for  the  Medicare  population  because  standardized 
Medicare  data  arc  available  for  the  nation  and  because  the  Medicare  population  is  the  elderly 
population  of  the  U.S.  Because  cancer,  -iie  disease  for  which  radiation  therapy  is  used,  is 
very  much  a  disease  of  the  elderly,  it  is  more  metmingful  to  study  radiation  therapy  services 
relative  to  the  elderly  population  than  relative  to  the  entire  population. 

In  brief,  the  finding  is  thai  in  freestanding  centers,  there  were  approximately  52 
percent  more  radiation  therapy  procedures  per  Medicare  enroUee  in  Honda  than  in  the  U.S. 
as  a  whole.  Naturally  enough,  the  question  arises  whether  this  occurs  because  Florida  has 
relatively  little  radiation  therapy  done  at  hospitals,  with  centers  having  partially  substituted 
for  hospitals.  The  table  shows  this  is  not  the  case.  Florida  is  very  close  to  the  national 
average  for  radiation  therapy  performed  at  hospitals.  Thus,  the  appropriate  conclusion 
seems  to  be  that  joint  ventures  have  raised  the  number  of  radiation  therapy  pitxedures  done 
at  freestanding  centers  by  about  50  percent  and,  as  a  result,  the  total  number  of  procedures 
(including  those  at  centers  and  those  at  hospitals)  is  elevated  by  approximately  20  percent. 
As  a  consequence,  Florida  ranks  high  --sixth  among  the  states-in  radiation  theiupy 
procedures  per  Medicare  enrollee. 

We  have  conducted  a  similar  analysis  in  terms  of  relative  value  units  (RVUs),  with 
the  relative  values  taken  from  Medicare's  radiology  relative  value  scale.  RVUs  have  an 
advantage  over  a  simple  count  of  procedures:  They  distinguish  appropriately  between 
greater  and  lesser  procedures,  rather  than  counting  all  procedures  equally. 

Findings  of  the  RVU  analysis  are  much  the  same,  as  the  attached  table  and  printouts 
show.  Per  Medicare  enrollee,  RVUs  associated  with  radiation  therapy  procedures  in 
freestanding  centers  were  about  50  percent  higher  than  the  national  average  in  Florida. 
There  was  no  below-average  level  of  services  at  hospitals  that  would  account  for  this. 

I  hope  these  analyses  are  informative. 

Sincerely, 

Jonathan  Sunshine,  Ph.D. 
Director  of  Research 


Chairman  Stark.  Thank  you. 
Dr.  Moffat. 

STATEMENT  OF  MARILYN  MOFFAT,  PH.D.,  PRESIDENT, 
AMERICAN  PHYSICAL  THERAPY  ASSOCIATION 

Ms.  Moffat.  Thank  you,  Mr.  Stark,  Mr.  Gradison. 

My  name  is  Dr.  Marilyn  Moffat,  and  I  am  president  of  the  Amer- 
ican Physical  Therapy  Association. 

On  behalf  of  the  51,000  members  of  the  association,  and  the  more 
than  5,000  members  of  our  private  practice  section,  I  am  pleased  to 
share  with  you  our  strong  opposition  to  physician  referral  for 
profit,  and  in  particular,  to  physician  self-referral  for  physical  ther- 
apy services. 

The  American  Physical  Therapy  Association  has  opposed  referral 
for  profit  since  1985,  when  our  house  of  delegates  adopted  its  cur- 
rent policy.  Unfortunately,  the  evidence  indicates  that  these  refer- 
ral for  profit  arrangements  and  the  conflicts  of  interest  inherent  in 
them  are  increasing. 

The  economic  reality  of  the  1980s  and  the  1990s  is  that  referring 
practitioners  have  become  entrepreneurial,  and  are  seeing  ways  to 
protect  or  increase  their  income.  Health  care  has  become  a  busi- 
ness, and  patients  increasingly  are  treated  as  a  commodity. 

Several  examples  illustrate  the  problem  for  physical  therapy. 
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A  ''business  plan"  was  sent  out  nationwide  to  orthopedists,  which 
pointed  out  that  most  of  them  were  probably  noting  a  marked  de- 
cline in  their  income.  The  plan  explained  how  these  physicians 
could  receive  an  additional  $30,000  to  $50,000  a  year  that  they  had 
been  sending  to  their  competition.  The  solution  was  investment  in 
a  physician-owned  physical  therapy  clinic.  Being  a  partner  in  their 
own  physical  therapy  clinic  would  not  only  generate  income  but, 
for  tax  purposes,  it  would  be  passive  income  which  could  be  ''offset 
by  any  passive  losses  incurred  from,  other  past  investment  activi- 
ties." 

A  second  example  was  a  "dear  colleague"  letter  sent  to  physi- 
cians, describing  a  similar  opportunity.  In  this  instance,  a  network 
of  outpatient  physical  therapy  clinics  was  being  developed,  each  to 
be  owned  by  12  to  20  doctors  as  limited  partners. 

Despite  any  disclaimers  to  the  contrary,  the  common  thread  in 
these  and  other  similar  deals  is  the  income  potential.  Unfortunate- 
ly, we  are  faced  with  circumstances  where  the  potential  of  referrals 
is  as  good  as  gold,  even  to  the  point  where  physicians  may  contrib- 
ute their  ability  to  refer  patients  in  place  of  investment  capital, 
and  expect  an  income  in  return. 

A  desire  to  increase  one's  income  should  not  be  a  consideration 
in  a  physician's  referrals  to  physical  therapy  services.  Even  more 
important  is  the  APT  As  belief  that  referral-for-profit  creates  a  seri- 
ous potential  for  abuse  in  the  provision  of  physical  therapy  through 
over  utilization.  The  wider  the  range  of  nonphysician  services  added 
to  a  physician's  practice,  the  greater  the  opportunity  for  inappro- 
priate self-dealing,  and  the  wider  the  range  of  services  offered  by 
the  physician  or  physician-owned  company,  the  greater  the  physi- 
cian's incentive  to  order  those  services. 

Studies  have  indicated  that  ownership  or  investment  by  referring 
physicians  in  other  health  care  services  leads  to  much  higher  utili- 
zation of  these  services.  These  studies  are  cited  in  the  1986  Insti- 
tute of  Medicine's  report  entitled,  "For-Profit  Enterprise  in  Health 
Care,"  which  is  detailed  in  our  written  testimony. 

They  demonstrate,  as  does  the  Office  of  the  Inspector  General's 
report,  submitted  to  Congress  in  May  of  1989,  that  investments  and 
other  economic  arrangements  which  rewards  referring  practition- 
ers financially  for  making  referrals  do,  in  fact,  influence  them  to 
make  referrals. 

The  resulting  impact  on  the  utilization  and  cost  of  health  care 
services  is  inescapably  detrimental  to  both  patients  and  health  care 
payers.  This  adverse  impact  has  been  shown  to  affect  physical  ther- 
apy services.  The  Florida  Health  Care  Cost  Containment  Board 
study  specifically  reported  that  over  95  percent  of  the  physicians 
who  invested  in  physical  therapy  services  were  in  a  position  to 
refer  patients  to  those  services,  and  that  physician-owned  physical 
therapy  services,  one,  provided  43  percent  more  visits  per  patient 
than  other  physical  therapy  centers;  two,  generated  approximately 
31  percent  more  revenue  per  patient;  three,  rendered  about  40  per- 
cent more  visits  per  full-time  equivalent  licensed  physical  thera- 
pist; four,  provided  more  of  their  care  by  substituting  nonlicensed 
workers  for  licensed  practitioners;  and  five,  concentrated  on  provid- 
ing services  to  the  better  insured,  and  thus  more  lucrative  clien- 
tele. 
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Referral-for-profit  is  a  special  problem  to  physical  therapists,  be- 
cause physical  therapy  licensing  laws  in  many  States  require  a 
physician  referral  as  a  prerequisite  to  the  delivery  of  physical  ther- 
apy. This  problem  is  exacerbated  by  Medicare  law,  which  requires 
a  physician  referral  in  every  State,  even  where  the  legislature  has 
specifically  acted  to  remove  this  requirement. 

This  creates  what  the  Florida  study  characterizes  as  "a  captive 
referral  system"  which  inhibits  competition.  In  effect,  referring 
physicians  control  the  demand  for  physical  therapy  services,  and 
then  position  themselves  exclusively  to  supply  that  demand.  Com- 
petition by  independent  practitioners  is  totally  eliminated,  and  a 
captive  market  is  enjoyed  at  what  has  been  demonstrated,  again,  to 
be  considerable  expense  to  patients  and  payers. 

As  long  as  physician  referrals  are  required,  and  as  long  as  physi- 
cians are  permitted  to  invest  in  services  to  which  they  refer,  again, 
no  semblance  of  competition  exists. 

Those  physical  therapists  who  choose  not  to  have  some  financial 
arrangement  with  a  referring  physician  experience  steadily  dimin- 
ishing referrals,  or  even  worse,  lose  their  entire  practice  as  more 
physicians  grab  a  piece  of  the  pie  and  monopolize  the  supply  for 
which  they  are  certifying  the  demand. 

Mr.  Shauf  will  provide  examples  of  the  negative  impact  of  physi- 
cian self-referral  in  a  moment. 

Our  health  care  system  places  physicians  in  the  role  of  gatekeep- 
ers. As  such,  they  have  a  critical  fiduciary  role,  where  the  very 
least  that  consumers  should  expect  is  that  they  will  not  be  subject 
to  self-dealing  to  the  advantage  of  their  fiduciary. 

To  finish  this  testimony,  I  should  like  to  just  ask  you  to  take  a 
moment  to  reflect  on  the  fact  that  at  one  point  or  another  in  our 
lives  you,  or  some  family  member,  is  likely  to  be  in  need  of  physi- 
cal therapy  services.  When  this  occurs,  I  know  I  would  want  my 
physician's  recommendation  of  a  physical  therapist  to  be  based 
solely  on  that  physical  therapist's  competence,  and  other  factors 
geared  toward  meeting  my  physical  therapy  needs,  rather  than  the 
physician's  opportunity  to  earn  income  from  the  therapist's  serv- 
ices. I  believe  you  would  feel  the  same  way.  Physician  ownership  is 
not  necessary  for  physical  therapy  services,  and  is  an  intolerable 
abuse  of  the  physician-patient  relationship. 

The  American  Physical  Therapy  Association  urges  Congress  to 
act  to  protect  both  Medicare  beneficiaries  and  the  trust  fund,  by 
prohibiting  referral-for-profit  and,  in  so  doing,  to  provide  the  States 
with  a  blueprint  for  action  which  may  be  applied  across  the  coun- 
try. The  American  Physical  Therapy  Association  appreciates  this 
opportunity  to  present  our  concerns,  and  we  look  forward  to  assist- 
ing in  any  way  possible  to  help  put  an  end  to  these  unnecessary 
and  abusive  practices. 

Thank  you. 

[The  prepared  statement  and  attachments  follow:] 
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American  Physical  Therapy  Association 


North  Fairlax  Street.  Alexandria,  Virginia  22314  1488  (703)  684-2782  •  FAX  (703)  684-7343 

Statement  of  Marilyn  Moffat,  PT,  PhD,  FAPTA 
President,  American  Physical  Therapy  Association 
Before  a  Joint  Hearing  of  the  Subcommittee  on 
Health  and  the  Subcommittee  on  Oversight, 
Committee  on  Ways  and  Means 
Concerning  Physician  Ownership/Referral  Arrangements 
October  17,  1991 


On  behalf  of  the  over  51,000  physical  therapist,  physical  therapist  assistant  and  physical  therapy 
student  members  of  the  American  Physical  Therapy  Association  (APT A),  I  am  most  pleased  to  have 
this  opportunity  to  share  with  members  of  the  House  Ways  and  Means  Committee's  Subcommittees  on 
Health  and  Oversight  our  strong  opposition  to  physician  "referral  for  profit"  and,  in  particular,  to 
physician  "self-referral"  for  physical  therapy  services.  I  am  also  very  pleased  to  represent  the  more 
than  5000  members  of  our  Private  Practice  Section. 

The  APTA  has  long  held  a  position  opposing  referral  for  profit.  In  1985  our  House  of  Delegates 
adopted  the  following  policy  dealing  with  this  issue: 

"No  referring  practitioner  should  bill  or  be  paid  for  a  service  which  (s)he  does  not  perform; 
mere  referral  does  not  constitute  a  professional  service  for  which  a  professional  charge  should 
be  made  or  for  which  a  fee  may  be  ethically  paid  or  received.  The  Association  beUeves  that 
tiiese  arrangements  offer  a  serious  potential  for  abuse  in  the  provision  of  physical  therapy. 
The  Association  further  believes  that  the  effective  provision  of  physical  therapy  will  be 
enhanced  if  such  arrangements  are  avoided." 

Over  the  years  the  Association  has  expended  substantial  effort  to  discourage  the  proliferation  of 
referral  for  profit  arrangements. 

Unfortunately,  tiie  evidence  indicates  that  referral  for  profit  arrangements  and  the  inherent  conflicts  of 
interest  they  represent  are  increasing.  The  recentiy  released  Volume  II  of  the  State  of  Florida  Health 
Care  Cost  Containment  Board's  report  on  Joint  Ventures  Among  Health  Care  Providers  in  Florida 
concludes  at  die  end  of  its  first  chapter  that  "physician  ownership  of  ancillary  services  is  quite 
common  in  Florida.  Further,  most  of  these  physician  owners  are  specialists  who  are  in  a  position  to 
refer  tiieir  patients  to  the  facilities  in  which  they  have  an  investment  interest."  One  key  part  of  die 
Florida  study  concentrated  on  the  provision  of  physical  tiierapy  services.  The  results  are  disturbing  to 
anyone  who  is  concerned  about  the  direction  of  American  health  care. 


With  an  impressive  83.7%  response  rate  among  the  facilities  surveyed,  nearly  40%  of  the  responding 
providers  of  physical  tiierapy  services  indicated  physician  ownership.  The  study  further  indicated  that 
over  95%  of  die  physicians  who  invested  in  physical  therapy  services  were  in  a  position  to  refer 
patients  to  those  services. 

What  then  is  the  overwhelming  attraction  of  physical  therapy  services  to  referring  physicians?  An 
economic  reality  of  die  late  1980's  and  early  1990's  is  diat  referring  practitioners  are  becoming  more 
enti-epreneurial  and  are  seeking  ways  in  which  to  protect  or  increase  dieir  income.  The  bottom  line  is 
that  healdi  care  is  becoming  more  and  more  a  business,  and  that  patients  increasingly  are  being  treated 
as  a  commodity. 

The  examples  are  many,  but  several  will  serve  to  illustrate  the  problem  in  the  context  of  physical 
therapy.  A  "business  plan"  was  sent  out  to  a  number  of  orthopedic  surgeons  around  die  country  which 
began  by  stating  tiiat  most  of  diem  were  probably  noting  "a  marked  decline  in  your  income  during  the 
last  year  or  so."  The  plan  proceeded  to  explain  how  diese  physicians  could  "receive  an  additional 
thirty  to  fifty  thousand  dollars  a  year  that  you  have  been  sending  on  to  your  competition..."  the 
planned  solution  turned  out  to  be  a  physician-owned  physical  tiierapy  clinic  in  which  die  orthopedic 
surgeon  had  an  op.tortunity  to  invest  The  plan  fiirtiier  noted  tiiat  tiiese  surgeons  were  "probably  in 
,  the  38.5%  margin.,1  income  tax  bracket"  and  tiiat  this  "means  diat  out  of  every  doUar  you  earn,  you 
must  pay  almost  orty  cents  in  taxes."  "Being  a  partner  in  your  own  physical  therapy  clinic  would 
generate  passiv  income,"  die  plan  explained,  "and,  as  such,  could  be  offset  by  any  passive  losses  you 
may  have  incurred  from  odier  past  investment  activities."  "This  in  effect,"  it  was  further  asserted, 
"amounts  to  Legitimate  Tax  Free  Income"  (Appendix  A).  Thus,  it  is  clear  diat  referral  for  profit  is 
being  promoted  not  only  as  a  means  to  cam  additional  income,  but  as  a  way  to  obtain  favorable  tax 
treatment  as  well. 

As  a  second  examplf^  .,  "Dear  Colleague"  letter  sent  to  physicians  described  a  similar  opportunity.  In 
diis  instance  a  nc!\      of  outpatient  physical  tiierapy  clinics  was  being  developed,  each  to  be  owned 
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by  12  to  20  doctors  as  limited  partners.  This  letter  noted  that  "Minimal  cash  investment  by  doctors  is 
necessary  since  the  clinic  is  more  interested  in  patient  referrals  from  doctors"  (Appendix  B). 

In  yet  a  third  example,  a  doctor  wrote  to  his  colleagues  that  "In  spite  of  having  my  own  physical 
therapy  tmit  for  years,  at  least  half  of  my  patients  have  been  referred  to  physical  therapy  facilities  out 
of  my  control  I  have  lost  much  potential  income  from  these  outside  referrals."  He  then  described  the 
network  he  was  promoting  and  urged  his  colleagues  to  "Please  open  your  mind  up  to  this  potentially 
wonderful  situation.  No  investment  on  your  part  is  required.  However,  you  can  have  an  additional 
source  of  income  that  is  under  your  control"  (Appendix  C). 

Despite  any  disclaimers  to  the  contrary,  the  common  thread  which  ties  these  descriptions  of 
opportunities  together  is  the  income  potential  on  which  the  appeals  are  based. 

Unfortunately,  we  are  faced  with  circumstances  where  patients  are  regarded  as  commodities  and  where 
the  potential  of  referrals  is  as  good  as  gold,  even  to  the  point  where  a  physician  may  contribute  his 
ability  to  refer  patients  in  place  of  investment  capital,  and  expect  an  income  in  return. 

The  APTA  strongly  believes  that  a  desire  to  increase  one's  income  should  not  be  a  consideration  when 
physician  refers  for  services  such  as  physical  therapy.  Even  more  important,  however,  is  the  AFTA's 
belief  that  referral  for  profit  creates  a  serious  pxDtential  for  abuse  in  the  provision  of  physical  therapy. 
One  critical  way  in  which  abuse  can  occur  is  through  overutilization.  While  a  certain  threshold  of 
conflict  of  interest  cannot  be  eliminated  from  our  traditional  fee  for  services  system  of  health  care,  it  is 
only  a  matter  of  common  sense  that  the  wider  the  range  of  services  added  to  a  physician's  practice  the 
greater  the  opportunity  for  additional  self-dealing.  By  the  same  token,  the  wider  the  range  of  services 
offered  by  the  physician  or  through  a  physician-owned  company,  the  greater  the  physician's  incentive 
to  order  these  services.  A  reasonable  line  which  both  the  Florida  repod:,  and  AFTA's  experience 
nationwide,  suggest  needs  to  be  drawn  is  to  prohibit  referrals  by  a  physician  with  an  ownership 
interest  in  the  entity  to  which  the  referral  is  made 

Several  studies  point  to  the  fact  that  ownership  or  investment  by  referring  physicians  in  other  health 
care  services  leads  to  much  higher  utilization  of  these  services.  These  studies  are  cited  in  a  1986 
report  of  the  Institute  of  Medicine  entitled  For-Profit  Enterprise  in  Health  Care. 

For  example,  studies  on  laboratory  use  show  a  direct  relationship  between  physician  ownership  and 
utilization.  One  study  done  in  1983  by  HCFA  Region  V  found  that  average  per-patient  reimbursement 
was  34%  higher  in  laboratories  in  which  primary  physicians  had  an  ownership  interest  than  in 
"nonpractice-related  laboratories,"  both  because  of  higher  prices  and  higher  utilization  levels.  That 
Region  V  study  also  cited  a  1981  study  by  the  Blue  Cross/Blue  Shield  of  Michigan  which  found  that 
physician  practice- related  laboratories  averaged  14.16  services  per  patient  as  compared  with  9.94 
services  per  patient  in  nonpractice-related  laboratories.  Similarly,  a  small  study  of  six  laboratories  by 
the  Michigan  Medical  Services  Administration  found  that  patients  referred  by  physicians  who  had 
ownership  interests  in  the  laboratories  had  41  percent  more  tests  ordered  than  did  patients  referred  by 
nonowners.  These  findings  were  reinforced  by  a  report  from  the  Office  of  Inspector  General 
submitted  to  Congress  in  May  1989. 

These  several  examples  support  the  conclusion  that  investments  and  other  economic  arrangements 
which  reward  referring  practitioners  financially  for  making  patient  referrals  do  in  fact  influence  them 
to  make  referrals.  The  resulting  impact  on  the  utilization  and  cost  of  health  care  services  is 
inescapably  detrimental  to  both  patients  and  health  care  payors. 

This  adverse  impact  has  been  shown  to  affect  physical  therapy  services  as  well.  The  Rorida  study 
specifically  reports  that  physician-owned  physical  therapy  centers  provided  43%  more  visits  per  patient 
than  other  physical  therapy  centers,  generating  approximately  31%  more  revenue  per  patient.  The 
Florida  study  also  examined  physical  therapy  services  which  are  delivered  in  comprehensive 
rehabilitation  facilities  and  found  that,  in  this  setting,  35%  more  physical  therapy  visits  were  provided 
per  patient  when  the  facility  was  physician-owned.  These  35%  more  visits  generated  approximately 
10%  more  revenue  per  patient. 

Two  possible  justifications  might  be  advanced  for  the  significantly  higher  utilization  and  cost  of  care 
in  the  physician-owned  settings.  First,  one  might  assume  that  higher  utilization  and  costs  reflect  a 
higher  quality  of  care.  However  the  Florida  study  indicates  that  this  was  not  the  case. 

The  pattern  which  emerges  when  the  number  of  visits  are  expressed  relative  to  the  sum  of  full  time 
equivalent  licensed  physical  therapists  and  physical  therapist  assistants  is  that  facilities  with  physician 
ovmership  rendered  about  40%  more  visits  per  full  time  equivalent  hcensed  physical  therapy 
practitioner  than  did  other  facilities.  In  addition,  the  study  found  a  tendency  in  the  physician-owned 
physical  therapy  centers  to  provide  care  by  substituting  nonlicensed  medical  workers  for  licensed 
practitioners.  According  to  the  study,  "These  findings  indicate  tiiat  joint  venture  (i.e.,  ventures  with 
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physician  ownership)  physical  therapy  centers  provide  a  lower  quality  of  care  because  both  licensed 
therapy  workers  and  nonlicensed  workers  spend  less  time  with  each  patient." 

The  study's  conclusion  was  even  more  striking  in  the  context  of  comprehensive  rehabilitation  centers. 
In  those  settings,  the  number  of  physical  therapy  visits  per  full  time  equivalent  licensed  physical 
therapist  and  full  time  equivalent  licensed  physical  therapist  assistant  was  53%  more  in  physician- 
owned  facilities  than  in  other  facilities. 

Despite  the  significantly  higher  resulting  cost,  and  possible  decrease  in  quality,  it  has  been  argued  that 
another  justification  for  physician  investment  might  be  that  physician  ownership  is  a  means  of 
providing  wider  access  to  physical  therapy  services. 

However,  the  Florida  study  also  found  that  this  is  jnot  the  case.  The  study  measured  access  for  various 
types  of  patients,  categorized  by  payor  group,  in  terms  of  the  percent  of  total  revenues  received  from 
each  payor  group,  and  also  examined  gross  revenues  attributable  to  bad  debt  and  charity  care.  In  light 
of  these  indicators,  the  study  found  that  nonphysician-owned  physical  therapy  faciUties  received 
significantly  more  of  their  revenues  from  patients  covered  by  public  payors  than  physician-owned 
physical  therapy  centers.  The  study  also  found  that  nonphysician-owned  centers  wrote  off  significantly 
more  of  their  gross  revenues  as  bad  debt  and  charity  care.  In  other  words,  instead  of  providing  wider 
access,  the  physician-owned  facilities  essentially  concentrated  on  providing  services  to  a  better-insured 
and,  thus,  more  lucrative  clientele.  Findings  were  similar  in  the  context  of  comprehensive 
rehabilitation  facilities. 

Thus,  the  evidence  does  not  indicate  that  access  to  physical  therapy  services  is  improved  by  physician 
ownership.  To  the  contrary,  a  broader  spectrum  of  clients  is  served  by  the  nonphysician-owned 
facilities. 

Finally,  referral  for  profit  is  a  special  problem  for  physical  therapists  because  of  the  fact  that  in 
Florida,  23  other  States,  the  District  of  Columbia,  and  Puerto  Rico,  state  licensing  laws  governing  the 
practice  of  physical  therapy  require  physician  referral  as  a  prerequisite  to  the  delivery  of  physical 
therapy  services.  This  problem  is  exacerbated  by  the  Medicare  law  and  regulations  which  impose  the 
requirement  of  physician  referral  across  the  board,  even  in  those  26  states  where  the  legislatures  have 
specifically  acted  to  remove  that  requirement  from  their  physical  therapy  practice  acts.  This  creates 
what  the  Florida  study  characterizes  as  "a  captive  referral  system  which  inhibits  competition  by  non- 
joint  venture  providers." 

The  practical  effect  of  this  captive  referral  system  is  that  physical  therapists  are  sent  the  unmistakable 
message  that  to  maintain  a  viable  practice  it  is  necessary  for  them  to  affiliate  with  a  referring 
physician.  Those  who  do  not  will  increasingly  lose  the  referrals  which  they  necessarily  must  have  in 
order  to  treat  patients.  The  situation  becomes  one  in  which  the  referring  physician  controls  the 
demand  for  physical  therapy  services,  and  then  positions  himself  or  herself  exclusively  to  supply  that 
demand.  The  end  result  is  the  elimination  of  competition  by  independent  practitioners,  and  the 
enjoyment  of  a  captive  market  at  what  has  been  demonstrated  by  the  Horida  study  to  be  a 
considerable  expense  to  both  patients  and  payors. 

In  short,  as  long  as  physician  referral  is  required  and  as  long  as  physicians  are  permitted  to  invest  in 
services  to  which  they  refer,  there  can  be  no  semblance  of  competition.  Those  physical  therapists  who 
choose  not  to  have  some  fmancial  arrangement  with  a  referring  physician  will  experience  steadily 
diminishing  referrals  as  more  and  more  physicians  decide  to  grab  a  piece  of  the  pie  and  monopolize 
the  supply  for  which  they  are  certifying  the  demand. 

In  conclusion,  it  is  beyond  dispute  that  our  current  health  care  system  places  the  physician  in  the  role 
of  gatekeeper.  As  such,  physicians  have  a  critical  fiduciary  role  where  the  very  least  that  consumers 
should  be  able  to  expect  is  that  they  will  not  be  subject  to  self -dealing  to  the  advantage  of  their 
fiduciary.  Unfortunately,  consumers  are  increasingly  disappointed  in  that  expectation  as  they 
encounter  repeated  examples  of  self-dealing  which  cannot  help  but  raise  questions  as  to  whose 
interests  are  being  served. 

The  APTA  urges  Congress  to  act  to  prohibit  referral  for  profit  and  in  so  doing  to  provide  the  states 
with  a  blueprint  for  action  which  can  be  applied  beyond  the  Medicare  and  Medicaid  programs  to  the 
larger  world  of  health  care  delivery  in  general. 

The  APTA  appreciates  this  opportunity  to  present  our  concerns  and  we  look  forward  to  assisting  in 
any  way  possible  to  help  put  an  end  to  these  unnecessary  and  abusive  practices. 
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November  22,  1988 


Ref!  New  Profit  Center  for  Your  Practice 
Dear  Doctor  Cress, 

If  you  are  typical  of  the  doctors  we  talk  with,  you  have 
probably  noticed  a  marked  decline  in  your  income  during  the 
last  year  or  so.  We  are  also  sure  that  you  are  as  familiar 
as  we  are  with  the  reasons  why  this  has  occurred.  With  the 
increase  in  competition  within  the  medical  field,  changes  in 
Medicare  and  Medicaid  reimbursements,  cuts  in  priyate 
insurance  payments  and  workers  compensation  payments  being 
reduced  by  the  insurance  companies,  this  situation  is  not 
going  to  get  any  better.  More  important  and  to  the  point,  as 
an  orthopedic  surgeon  there  is  something  you  can  do  about 
Itl 

We  know  your  first  priority  is  to  provide  the  finest  care 
possible  for  your  patients  I  If  you  would  like  to  know  how 
you  can  provide  this  standard  of  care  for  your  patients  that 
need  physical  therapy  and  receive  an  additional  thirty  to 
fifty  thousand  dollars  a  year  that  you  have  been  sending  to 
your  competition,   that's  right,  your  competition,  read  on. 

The  American  Physical  Therapy  Association  has  been  actively 
campaigning  to  allov;  physical  therapists  to  treat  patients 
without  a  doctorj?  prescription !  Fortunately  this  aggressive 
approach  to  interfering  with  thp  doctor-patient  relationship 
has  not  yet  been  approved  in  all  states,  but  twenty-one 
states  have  approved  it  and  others  have  it  under 
consideration.  We  at  National  Physical  Therapy  Management, 
Inc.  don't  believe  that  physical  therapists  should  be 
allowed  to  practice  medicine.  We  don't  believe  that  this  is 
good  for  the  patient,  good  for  the  doctor,  or  even  good  for 
the  physical  therapists  and  we  do  not  allow  patients  to  be 
treated  at  any  of  the  clinics  with  which  we  are  affiliated 
without  a  prescription  from  a  licensed  physician. 
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Doctor  Cress,  physician  owned  physical'  therapy  clinics  are 
nothing  new.  If  you  are  not  referring  your  patients  to  your 
own  clinic,  you  may  already  be  referring  them  unknowingly 
to  another  physician  owned  clinic,  with  all  the  attendant 
disadvantages. 

By  the  way,  your  participation  in  a  'business  venture 
structured  as  these  physical  therapy  clinics  are  organized 
will  not  conflict  with  the  Medical  Practice  Act  of  any  state 
or  compromise  the  ethics  of  your  profession. 

As  the  saying  goes,  "You  can  lead  a  horse  to  water,  but 
you  can't  make  him  drink."  If,  at  this  point,  you  are 
still  not  interested  in  adding  $30,000.00  to  $50,000.00  a 
year  (thaf^a  $2500.00  to  $4000.00  a  month)  to  your  pers&nal 
income,  there  is  not  much  else  we  can  say.  Except,  you 
probably  don't  have  enought  information  to  make  , a  rational 
decision. 

In  closing  however,  we  will  leave  you  with  this  thought:  You 
are  probably  in  the  38.5%  marginal  income  tax  bracket, 
which  means  that  out  of  every  dollar  you  earn,  you  must  pay 
almost  forty  cents  in  taxes.  The  profits  that  you  would 
earn  as  a  partner  in  your  own  physical  therapy  clinic  would 
be  passive  income  and,  as  such,  could  be  offset  by  any 
passive  losses  you  may  have  incurred  from  other  past 
investment  activities.  This,  in  effect,  amounts  to 
Legitimate  Tax  Free  Income. 

Check  it  out  with  your  accountant,  if  you  like,  and  if  you 
are  ready  to  exercise  more  control  over  your  patients 
physical  therapy  treatments  and  receive  a  substantial 
increase  in  your  income,  return  the  enclosed  card  for 
additional  information  and  let  us  show  you  how  we  can  have 
your  clinic  in  operation  in  ninety  days  or  less. 

sincerely. 


Director  of  Clinic  Development 


JM:hp 
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ROLL  OP  THE  GENERAL  PARTNER 

Development  of  all  legal  documentation  related  to  the  forma 
tion  of  the  clinic. 

*  Prearranged  financing 

*  Site  selection  and  design  of  the  center. 

*  Coordinate  start  up  of  center 

*  Supervision  of  contractor  and  leasehold 
improvements . 

*  Physicians 'recruitment ,  if  necessary,  to 
insure  a  workable  operation. 

Provide  corporate  professional  services: 

*  Marketing  of  center  services 

*  Billing  and  collection 

*  Computerized  electronic  insurance  claim  filing 

*  Computerized  accounting  systems  and. 
accounting  functions 

*  Yearly  planning  and  budgeting 

*  Preparation  of  operational  and  financial  reports 

*  Staff  recruitment,  evaluation  and  training 

*  Continuous  hands  on  management 

*  Financial  responsibility  for  equipment  leasing 

*  Financial  responsibility  for  space  leasing 

*  MAKING  IT  WORK  ! 


110 


BEHEFITS  TO  TEE  LIMITED  PARTHERfl 

Participation  as  owners  in  a  new  therapy  center. 

An  investment  opportunity  with  a  quick  start  up  and  a 
return  ot  your  investment  anticipated  during  the 
first  year. 

Small  investment. 

Limited  partners  receive  100%  of  profits  until  they 
have  received  profits  equal  to  their  investment  cost. 

Investment  is  effectively  used.  NO  DEBT,  NO  REAL  ESTATE,  NO 
CAPITAL  GOODS,  ONLY  LEASED  EQUIPMENT. 

The  center  will  be  well  located,  designed,  decorated, 
equipped  and  managed.  , 

Treatment  will  be  the  best  available  and  prices  reasonable. 

Limited  financial  liability  (Your  original  investment) . 

NO  ADDITIONAL  MALPRACTICE  LIABILITY. 

No  managerial  or  supervisory  responsibility. 

National  Physical  Therapy  Management,  Inc  Trained 
clinic  staff.  All  clinic  personnel  receive  training 
at  our  proto  type  clinic  in  Houston,  Texas  in  both 
business  and  medical  protocols  before  being  assigned 
to  your  clinic.  This  training  is  followed  up  with 
continuing  education  and  in-servrice  workshops  and 
seminars  to  assure  a  continuity  of  service  compatible 
with  National  Physical  Therapy  Management,  Inc.  stan- 
deirds  of  practice. 


SERVICES  THE  CENTER  PROVIDES 
Physical  therapy. 
Sports  medicine. 

Diagnostic  evaluation  related  to  musculo/skeletal 
problems  including  computerized  isokinetics  and 
ergometry  . 

Pain  treatment  (TENS) . 
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FINANCIAL  STRUCTURE  OF  CENTERS 

The  limited  partners  each  make  a  onetime  investment.  They 
own  80%  of  the  partnership.  The  general  partner  owns  201  of 
the  partnership  in  exchange  for  contributing  20*  of  the 
capital  and  setting  up  and  operating  the  partnership  and  as- 
suming ALL  LIABILITY  for  the  space  and  equipment  leases, 
which  typically  aggregates  $300,000.00  plus. 
REVENUE  ASSUMPTIONS: 

Full  revenue  potential  is  expected  to  be  reached  by  the  end 
of  the  seventh  month,  with  the  second  year  revenue  being  ap- 
proximately equal  to  the  seventh  month  multiplied  by  12. 

OPERATINS  EXPENSES t 

Staff: 

1  Licensed  Physical  Therapist 

2  Licensed  Physical  Therapy  Assistant 
2  Physical  Therapy  Aid 

1  Administrator 

1  Receptionist/Medical  Transcriptionist 
billing  clerk 

Benefits  are  assumed  to  be  10%  and  payroll  taxes  7%  of  pay- 
roll 

Space : 

Approximately  3500  sq/ft  on  a  five  (5)  year  lease 

Equipment  lease: 

Cost  of  equipment  approximately  $105,000.00 
on  a  five  (5)  year  lease 

START  UP  COST: 

Furniture  &  Accessories 
Space  Lease  Security  PayiLent 
Computer  Equipment  &  Software 
Recruitment  of  Personnel 
Office  Equipment  6  Supplies 
Linens 

Miscellaneous 
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REFERHAL  ASSUMPTIONS: 

Each  partner  refers  2  new  patients  for  therapy  each  weelc. 

Average  visits  per  patients,  12  at  $74.65/visit 

Net  Each  Partner,  $3,077.00  Monthly,  or  $36,926.00  Annually 

Each  partner  refers  3  new  patients  for  therapy  each  week. 

Average  visits  per  patients,  12  at  $74.65/visit 

Net  Each  Partner,  $5,223.00  Monthly,  or  $62,675.00  Annually 

Each  partner  refers  4  new  patients  for  therapy  each  week. 

Average  visits  per  patients,  12  at  $74.65/visit 

Net  Each  Partner,  $6,877.00  Monthly,  or  $82,523.00  Annually 

Each  partner  refers  5  new  patients  for  therapy  each  week. 

Average  visits  per  patients,  12  at  $74.65/visit 

Net  Each  Partner,  $8,523.00  Monthly,  or  $102, 272'. 00  Annually 

National  Physical  Therapy  Management,  Inc.  can  have  your 
clinic  in  operation  90  days  after  completing  the  paperwork. 

The  Clinic  will  actually  show  a  profit  with  each  partner 
referring  only  one  (1)  new  patient  each  week. 
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NATIONAL  PHYSICAL  THERAPY  MANAGEMENT,  INC 
BUSINESS  PLAN  FOR  PHYSICAL  THERAPY 
CENTERS 


THIS  BUSINESS  PLAN  IS  NOT  AN  OFFER  TO  SELL  NOR  IS  IT  A 
SOLICITATION  OF  AN  OFFER  TO  BUY  SHARES  IN  THIS  VENTURE 
WHICH  CAN  ONLY  BE  MADE  BY  THE  MEMORANDUM. 
IT  IS  PRESENTED  FOR  INFORMATION  ONLY. 
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THE  COKCEPT 


Normally  if  a  group  of  [Joctors  get  together  to  build  a  clinic, 
etc,  they  are  faced  with  a  host  of  p.roblems,  not  the  least  of 
which  is  accepting  the  personal  financial  liability  that  goes  with 
the  acquisition  of  land  or  space  for  the  physical  plant  and  the 
capital  expenditure  for  equipment  or  the  personal  financial  li- 
ability   for  leasing  the  equipnsent. 

Then  after  they  have  taken  the  big  step  and  conunitted  their  tiae 
and  money  to  the  project,  all  they  have  to  do  is  show  a  profit  to 
justify  their  faith  in  the  planning  and  proforaa. 

THE  PITFALLS: 

The  two  s3ost  comacn  causes  of  business  failure  are: 

1.  Lack  of  business  experience. 

2.  Insufficient  capital 

Trying  to  operate  a  business  the  way  you  operate  a  nedical 
practice  is  like  rearranging  the  deck  chairs  on  the  Titanic- 
to  avoid  disaster.  In  operating  a  medical  practice  you  have, 
in  effect,  a  captive  audience  and  unless  you  do  sonething  to 
change  their  perspective,  there  will  always  be  a  certain 
aaount  of  loyalty. 

In  managing  a  business  however,  you  do  not  have  this  luxury. 
Unless  your  patient  population  can  support  your  physical 
therapy  clinic,  and  this  is  unlikely,  you  are  in  business. 
Your  success  will  now  depend  on  attracting  other  doctor's  pa- 
tients and  providing  better  care  at  a  competitive  price  than 
the  raany  other  facilities  competing  for  the  treatment  dollars 

Additional  problems  are  some  doctors  dislike  sending  their  pa- 
tients to  clinics  owned  by  other  doctors  and  Physical  Therapist, 
as  a  class,  object  to  working  for  physicians. 

THERE  IS  A  BETTER  WAif: 

National  Physical  Therapy  Management,  Inc.  will  not  only  invest 
their  own  money,  but  also  do  the  hard  work  for  you  and  accept  the 
financial  liability  that  goes  with  it  and  all  you  have  to  do  is 
the  thing  you  do  best  -  The  Practice  of  Medicine. 
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HERE  IS  HOW  IT  WORKS: 

National  Physical  Therapy  Management,  Inc.  contacts  one  c 
leading  Orthopedic  Surgeons  or  Neurologist  in  your  arc 
presents  the  plan.  If  you  wish  to  explore  the  concept  furt*^ 
meeting  will  be  arranged  to  present  it  to  your  colleagues. 

A  group  of  doctors  (usually  8  to  12)  invest  $10,000.00  e^ 
Physical  Therapy,  Ltd,  a  Texas  limited  partnership  of  whi; 
will  own  75%  and  National  Physical  Therapy  Management,  Inc 
general  partner,  will  invest  $10,000.00  and  assume  all  the 
clal  liability  for  the  space  and  equipment  for  the  Center  a. 
25%.  The  Limited  Partners  only  liability  is  the  amount  of 
they  used  to  purchase  their  shares  and  there  can  be  NO 
assesments. 

To  increase  the  leverage,  bank  financing  has  been  prearrang 
on  an  "interest  only"  basis  and  only  a  $3,000.00  cash  outla- 
is  required. 

National    Physical  Therapy  Management,  Inc.     (NPTMI)  will 
space  for  the  clinic,     Provide  the  equipment,    hire  the  pe 
and  manage  the  day  to  day  operation  of  the  facility.  It  is 
tention  to  provide  the  best  possible  physical  therapy  at  a 
able  cost  so  that  you  will  have  no  hesitation    in  sending  y 
tients  to  the  clinic. 

While  as  a  Limited  Partner,     you  can  not  participate  in  the 
management    of  the  clinic  (or  you  will  lose  your  status  as 
ited  partner  and  thereby  your  limited  liability)  but,  your 
will    be    solicited  on  medical  matters  to  insure  that  the 
will  continue  to  provide  the  best  possible  patient  care. 

Income  from  the  Center  will,  according  to  the  IRS,  be  passi 
income    and  may  be  offset  by  any  passive  losses  you    may  n 
have    been  able  to  use  from  other  investments.    Please  che 
with  your  accountant  to  verify  this  information  and  to  see 
you  have  passive  losses  available  to  offset  Center  income. 
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BENEFITS  TO  THE  LIMITED  PARTMERfl 

*  Participation  as  owners  in  a  New  Therapy  Center. 

*  An  Investment  Opportunity  with  a  Quick  Start  Up  and  a 
Return  of  Your  Investment  Anticipated  During  the 
First  Year. 

*  Snail  Investment  of  $10,000.00. 

(Bank  finanaiag,  ••interest  only"  has  been  prearranged, 
only  $3,000.00  cash  required). 

*  Investment  is  Effectively  Used.  NO  DEBT,  NO  REAL  ESTATE,  NO 
CAPITAL  GOODS,  MINIMUM  CENTER  OWNED  EQUIPMENT. 

*  The  Center  will  be  Well  Located,  Designed,  Decorated, 
Equipped  and  Managed. 

*  Treatment  Will  be  the  Best  Available  and  Prices  Reasonable. 

*  Linited  Financial  Liability  (Your  Original  Investment). 

*  NO  ADDITIONAL  MALPRACTICE  LIABILITY. 

*  No  Managerial  or  Supervisory  Responsibility. 

SERVICES  THE  CENTER  PROVIDEB y 

*  Physical  and  Occupational  Therapy.  \/ 

*  Sports  Medicine. 

*  Diagnostic  Information  Related  to  Musculo/S)celetal 
Problems. 

*  Pain  Treatment. 

*  Therapy  for  Head  and  Neck  Injury. 
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ROLL  or  THE  QENZRAL  PARTNER 

Development  of  all  legal  documentation  related  to  the  for: 
tion  of  the  Limited  Partnership. 

*  Prearranged  financing 

*  Site  selection  and  design  of  the  center. 

*  Coordinate  start  up  of  Center 

*  Supervision  of  contractor  and  leasehold 
improvements, 

*  Physician  recruitment,  if  necessary,  to 
insure  a  workable    Limited  Partnership. 

Provide  Corporate  Professional  Services: 

*  Marketing  of  Center  services 

*  Billing  and  collection 

*  Computerized  electronic  insurance  claia  filing 

*  Computerized  Accounting  systems  and 
accounting  functions 

*  Yearly  planning  and  budgeting 

*  Preparation  of  operational  and  financial  reports 

*  Staff  recruitment,  evaluation  and  training 

*  Continuous  hands  on  management 

*  Finanical  responsibility  for  equipment  leasing 

*  Financial  responsibility  for  space  leasing 

*  MAKING  IT  WORK  I 
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NATIONAL  HEALTH  CARS  INDUSTRY 

In  th«  United  States,  the  health  care  industry  is  undergoing 
profound  and  dynamic  changes.  Technology,  government  regula- 
tions and  economic  pressures  are  forcing  a  restructuring  of 
the  way  health  care  is  provided  as  well  as  a  change  in  the 
way  the  public  perceives  and  values  health  care.  Presently, 
expenditures  in  the  United  States  for  health  care  related 
services  represent  over  10.5%  of  the  gross  national  product, 
equivalent  to  over  $1,300  per  person.  This  represents  an  in- 
crease of  over  60*  during  the  prior  four  years.  Medical 
costs  are  rising  much  faster  than  overall  inflation  (7.5%  in 
the  past  year  compared  with  1.7%  for  the  total  Consumer  Price 
Index).  In  the  past  year,  doctors'  fees  have  risen  7,5%, 
hospital  room  rates  have  risen  5.4%,  prescription  drugs  have 
risen  8.4%,  and  non-prescription  drugs  have  risen  4.3%. 
Moreover,  these  rates  are  expected  to  continue  to  increase, 
since  the  demand  for  medical  care  is  growing  and  increasing 
malpractice  insurance  rates  are  driving  doctor  and  hospital 
bills  even  higher.  This  increase  constitutes  the  force  be- 
hind the  changes  which  are  taking  place  in  the  health  care 
field. 

Health  care  expenditures  have  increased  from  $74.7  billion  in 
1970  to  approximately  $395  billion  in  1984,  with  expected 
growth  to  $690  billion  by  1990.  There  was  an  average  growth 
rate  of  12.8%  from  1970  to  1980  and  12.2%  from  1980  to  1984, 
with  an  expected  overall  average  annual  growth  of  9.7%  from 
1984  to  1990.  Of  the  different  cost  segments  which  comprise 
the  health  care  market,  hospital  costs  are  expected  to  in- 
crease the  most  with  an  annual  compound  growth  rate  of  14.2%. 

The  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982 
("TEFRA")  and  Title  VI  of  the  Social  Security  Amendments  of 
1983  revolutionized  the  methods  of  payment  for  health  care 
for  individuals  covered  by  Medicare.  The  resulting  prospec- 
tive payment  system,  which  utilizes  diagnostic  related  groups 
("DRGs")  as  the  basis  for  payment,  has  made  it  financially 
difficult  for  many  hospitals  to  expand,  to  finance  new  equip- 
ment, and  in  many  cases,  to  achieve  adequate  financial  re- 
sults from  their  operations.  Federal  and  state  governments 
are  intent  on  containing  health  care  costs,  and  are  forcing 
health  care  institutions  to  either  control  their  costs  or 
face  reimbursement  deficits.  As  a  result,  and  as  a  way  of 
eliminating  fixed  costs,  hospitals  are  either  establishing 
service  agreements  or  subcontracting  certain  services. 
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Additional!/,  hospitals,  insurance  companies ,  private  indu 
try,  and  the  general  public  have  a  vested  interest  in  ever 
occurring  in  the  health  care  field.  As  insurance  compani 
attempt  to  control  the  rise  in  premiums,  private  indust 
will  be  looking  toward  controlling  its  health  care  for  € 
ployees,  and  the  general  public  will  be  searching  for  altc 
natives  which  will  lower  the  costs  of  health  care. 

As  part  of  the  profound  changes  taking  place  in  the  v 
health  care  is  delivered  in  the  United  States,  doctors  z- 
experiencing  pressures  from  many  sides,  both  public  and  pr 
vate,  which  are  affecting  their  professional  incomes.  T^ 
pressure,  which  is  expected  to  increase  in  the  future,  wi 
likely  present  many  private  investment  opportunities. 
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THE  MARKET 

Rshabilitatien  Markat  CoBsidaratioDS.  A  consequence  of  the 
life-saving  medical  advances  achieved  during  the  last  few  de- 
cades is  that  most  Americans  will  eventually  suffer  some 
physical  limitations.  This  unpleasant  reality  will  likely  be 
ameliorated  as  procedures  and  equipment  utilized  in  physical 
therapy  are  developed  and  as  the  licensed  physical  therapists 
apply  modern  techniques  to  assist  people  in  need  of  physical 
therapy.  A  combination  of  new  research  and  new  devices  are 
also  helping  to  make  life  easier  for  a  growing  number  of 
people  in  need  of  physical  therapy. 

It  is  commonly  recognized  that  to  ignore  a  disability  is  far 
more  costly  than  an  early,  aggressive  program  of  medical 
therapy  that  restores  the  individual  to  the  highest  possible 
level  of  physical,  economic,  social  and  emotional  self-suf- 
ficiency. 

Preseat  Need.  It  has  been  estimated  that  15%  of  the 
working-age  population  are  limited  in  their  ability  to  work 
because  of  chronic  health  conditions  and  impairments.  There 
are  thought  to  be  20  million  arthritics,.  and  those  with  neu- 
rological disorders  may  number  1.5  million.  It  is  estimated 
that  each  year  back  pain  disabilities  affect  at  least  17.7 
million  people  badly  enough  to  require  hospitalization.  It 
is  estimated  that  approximately  70%  of  the  population  shall 
become  disabled  to  the  extent  of  being  unable  to  climb  a 
flight  of  stairs. 

Medical  advances,  programs  for  early  detection,  improvements 
in  health  education  and  prevention  of  disabling  conditions 
will  reduce  or  eliminate  many  causes  of  existing  physical 
disabilities,  but  other  causes  may  develop. 

The  prevalence  of  disability  will  probably  increase  because 
of  the  increasing  population  and  the  greater  longevity  of  the 
population.  A  major  and  increasing  proportion  of  the  dis- 
abled will  be  elderly. 

According  to  data  collected  by  the  Health  Care  Financing  Ad- 
ministration and  the  National  Center  for  Health  Statistics: 

More  than  338  million  workdays  were  lost  in  1981  as  a 
result    of  some  type  of  acute  health    condition.  This 
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was  a  loss  of  an  average  of  3.4  days  for  each  worXex 
the  nation. 

During  1981,  chronic  and  acute  conditions  caused  an 
erage    of  19. i  days  of  restricted  activity    per  per 
and  6.9  bed  disability  days  per  person,     and  an  avex 
of  4.9  school  loss  days  per  child  between  the  ages  c 
and  16. 

Approximately    5.3    million  work-related  injuries 
curred  in  1981.      About  one  injury  or  illness  occui 
for    every    12  workers  in  the    private    economy  dui 
1981. 

Some  39.2  million  workdays  were  lost  because  of  wc 
related  injuries  in  1981.  There  were  60.4  lost  wc 
days  per  100  workers  that  same  year. 

At  any  given  point  in  time,  fully  3*  of  the  populat 
are  suffering  from  a  disease  or  trauma  induced  disai: 
ity  that  would  respond  to  physical  therapy  treatne 
reducing  suffering  and  enhancing  lifestyles. 

Referring  Doctors.  Patients  are  often  referred  by  Doctc 
Podiatrists,  Chiropractors  or  Oral  Surgeons.  The  refen 
doctors  and  physicians  are  therefore  the  key  to  the  succ 
of  the  Center.  The  following  types  of  specialties  are  pot 
tial  users  of  the  Center's  services. 

-  Orthopedic  Surgery 

-  Hand  Surgery 

-  Neurology 

-  Occupational  Medicine 

-  Rheumatology 

-  Traumatology 

Other  users  of  the  Center's  services  are  the  following: 

-  Family  Practice 
-  General  Practice 

-  Internal  Medicine 

-  Nephrology 

-  Neurosurgery 

-  Dentistry 

-  Plastic  surgery 
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8ouro«  of  Pstients.  The  Center's  patients  remain  under  the 
care  of  their  primary  referring  physician  throughout  the 
course  of  their  treatment.  The  Center  will  keep  the  refer- 
ring physician  informed  of  the  progress  of  his  patient  on  an 
on-going  basis. 

In  addition  to  the  referring  physicians,  other  sources  of  pa- 
tients for  the  Center  include  the  following: 

-  Short  term  acute  care  hospitals 

-  Acute  care  medical  therapy  hospitals  and  hospital 
units 

-  Long  term  hospitals 

-  Skilled  nursing  facilities 

-  Extended  care  facilities 

-  Planned  retirement  communities 

-  Home  health  agencies 

-  Aggregate  living  communities 

-  Noncomprehensive  outpatient  medical  therapy  pro- 
grams and  centers 

-  Vocational  programs  and  centers 

-  State  disability  programs  and  centers 

-  Workers'  coiapensation  programs 

-  Geriatric  programs  and  centers 

-  Educational  and  sports  organizations 

-  Health  activity  centers 

-  Health  maintenance  organizations  (HMO's) 

-  Preferred  provider  organizations  (PPO's) 

-  Insurance  Companies 

-  Claims  adjusting  and  management  sexrvices 

-  Self-insured  employers 

-  Personal  injury  and  insurance  attorneys 

-  Special  interest  community  groups 

-  General  population  injuries 
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MXRXETINQ  0?  THE  CENTERS' 8  SERVICES 

The  Center's  services  will  be  marketed  through  the  staff  and 
the  owner  doctors  of  the  Center  and  through  the  efforts  of 
the  General  Partner. 

Each  staff  member  needs  to  make  a  marketing  effort  in  their 
area  by  communicating  to  interested  parties  the  benefits 
available  at  the  Center. 

COMPETITION 

The  physical  therapy  services  market  is  highly  competitive. 
The  Partnership's  ability  to  compete  depends  on  numerous  fac- 
tors, including,  among  others,  price  of  services,  quality  of 
services,  reliability,  performance  and  product  support.  The 
General  Partner  believes  that  the  Partnership  will  compete  on 
the  basis  of  quality  of  services,  reliability,  functionally 
and  support  of  its  products.  The  General  Partner  also  be- 
lieves that  the  physical  therapy  services  market  is  very  lu- 
crative and  has  attracted  and  will  continue  to  attract  many 
different  providers  of  health  care. 

It  is  anticipated  that  the  Center  will  face  competition  from . 
numerous  sources  including,  but  not  limited  to  the  following: 


Local  hospitals,  doctors  and  private  practice 
therapists; 

Specialty  local  and  national  providers  of 
narrow-range  services  such  as  sports  medicine,  car- 
diac medical  therapy  and  back  pain  management; 

Insurano*.  The  Partnership  intends  to  maintain  liability  in- 
surance sufficient  to  cover  its  risks.  The  General  Partner 
believes  that  the  amounts  and  coverages  of  the  intended  in- 
surance should  be  adequate  for  the  Partnership's  business  op- 
erations. 

Faoilitlaa.  The  Partnership's  primary  place  of  business  will 
be  a  location  convenient  to  the  referring  Physicians,  and 
their  patients. 


12 


125 


NPTHI.  Business  Plan 


P«rsonn«l.  it  is  anticipated  that  the  staff  of  the  Cente 
shall  consist  of  the  following: 

Licensed  Physical  Therapist  (LPT) 
Licensed  Physical  Therapy  Aids  (LPTA) 
Licensed  Athletic  Trainer  (LAT) 
Recept  ion  ist/bookJceeper/ insurance 
billing  clerk 

Additional  licensed  and  unlicensed  Physical  Therapy  Personne 
can  be  contracted  to  fill  in  as  patient  load  increases. 

The  LPT,  in  addition  to  practicing  all  the  modalities  o 
treatment,  is  responsible  for  the  evaluation  of  the  patient, 
as  well  as  for  the  preparation  of  the  written  reports  to  th 
rnrnn  iiHj  (ioctOL-i3  on  the  advance  of  treatment  of  thei. 
patients  and  for  the  written  reports  to  insurance  companies 
These  professionals  not  only  implement  the  treatment  proto 
cols  but  also  handle  the  day-to-day  administration  function: 
and  assist  with  personnel  recruitment  and  marketing.  Addi- 
tionally, the  LPT  is  responsible  for  the  technical  educaticj 
of  the  staff  as  well  as  of  the  patients. 

The  LPTA  can  practice  all  the  modalities  and  exercises  on  th( 
patients  (except  for  the  patients'  evaluation)  as  long  as  tht 
treatment  is  under  the  direct  supervision  of  the  LPT.  Tht 
LPTAs'  main  responsibility  is  to  support  the  LPT  in  imple- 
menting all  the  treatment  programs. 

The  LAT  cannot  treat  patients  ,  but- shaii  provide  physical  as- 
sistance and  support  to  the  LPT  and  LPTAs,  such  as  maintain- 
ing the  facilities  and  equipment  in  good  order,  helping  pa- 
tients to  prepare  for  treatment  and  in  doing  whatever  is 
necessary  in  support  of  the  operation  of  the  clinic. 
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THE  COMPANY 

National  Physical  Therapy  Managemant,  Ino.  ,  a  Texas  corpora- 
tion, headquartered  in  Houston,  Texas  was  formed  to  provide 
for  doctors  a  means  of  setting  up  physical  therapy  clinics  as 
a  new  adjunct  to  their  practice  and  enable  thera  to  receive 
the  benefits  of  ownership  without  the  financial  liabilities 
and  management  responsibilities  of  starting  a  new  business. 
NPTMI  will  be  the  General  Partner  in  the  Limited  Partnerships 
us«d  to  impleraent  the  clinics 

A  participation  in  one  of  NPTMI 's  physical  therapy  clinics  is 
designed  to  provide  an  opportunity  for  you  to  share  with  your 
colleagues  the  advantages  of  ownership  in  a  new  treatment 
center  that,  as  individuals,  you  could  not  justify  because  of 
the  cost.  A  small,  onetime,  transfer  of  capital  from  your 
practice  to  a  jointly  owned  Physical  Therapy  Center  for  a 
doctor  who  has  a  need  to  refer  patients  for  high  quality 
physical  therapy  would  allow  you  to  share  in  revenue  that  you 
are  currently  dispersing  to  others. 

Initial  capitalization  for  NPTMI  was  obtained  through  sale  of 
common  stock  to  the  principals: 

John  Y.  Williamson,  President 

James  T.  Parker.  Expcutive  Vice  President  //  • 


ciark  D  McKepv#r.  ^       Adviser.  ^ "  ' 

The  initial  funds  are  being  used  to  pay  organization  and 
start-up  costs  and  to  provide  working  capital.  The  Company 
intends  to  organize  two  additional  Clinics  during  1987  in 
Houston,  Texas,  and  seven  more  clinics  in  other  Texas  cities 
during  1988. 

PRINCIPALS : 

Mr.  Williamson  attended  the  University  of  Houston  and  the 
College  for  Financial  Planning  of  Denver,  Colorado,  and  is 
currently  continuing  his  studies  in  Taxation  and  Estate  Plan- 
ing. 

Entering  the  securities  business  in  1966,  Mr. Williamson  be- 
came a  New  York  Stock  Exchange  Registered  Representative  and 
later  a  Vice-President  of  the  Putnam  Management  Co.     of  Bos- 
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ton,  Massachusetts  and  a  Registered  Principal  of  the  National 
Association  of  Securities  Dealers.  Through  out  His  career  in 
the  Securities  business,  Mr.  Williamson's  expertise  was  di- 
rected toward  financial  planning  and  solving  money  manage- 
ment problems  for  businesses  and  ii.dividuals.  Additional  ex- 
perience in  the  field  of  commercial  real  estate  and  real 
estate  syndication  allows  him  to  bring  a  broad  knowledge  of 
general  business  and  investments  to  the  challenges  of  busi- 
ness management. 

Mr.  ParJcer  attended  North  Texas  State  University  and  has  been 
an  independent  business  man  for  the  past  ten  years  operating 
his  own  advertising  firm  and  serving  as  a  computer  systems 
and  software  consultant  for  the  Entre" Corporation.  IBM 
trained,  his  experience  In  computerized  accounting  systems 
will  enable  our  centers  to  take  advantage  of  state  of  the  art 
advances  in  business  operation  and  electronic  processing  of 
insurance  claims. 
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ClarX  D.  HoKeever,  M.D.  is  a  Board  certified  Orthopedic  Sur- 
geon and  Partner  in  the  McKeever  Clinic  at  The  Memorial  City 
Medical  Center  in  Houston,  Texas. 

National  Physical  Therapy  Management,  Inc.  has  retained  the 
legal  firm  of  I.  Ronald  Morgan  of  Houston,  Texas  who  are  as- 
sisting in  the  formation  and  registration  of  the  limited 
partnerships  and  who  act  as  legal  advisors  to  the  Company. 
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Patteraon  &  Associates,  Certified  Public  Accountants  have 
been  engaged,  as  the  accounting  and  auditing  firm  for  NPTMI, 
to  examine  the  financial  statements  of  the  Company,  to  pre- 
pare its  income  tax  return  and  to  provide  general  business 
advisory  services.  They  will  also  be  used  as  the  accounting 
firm  for  the  Centers  and  will  prepare  quarterly  reports  and 
an  audited  annual  report  for  the  partners. 
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FINANCIAL  STRUCTURE  OF  CENTERS 

The  Limited  Partners  each  make  a  onetime  investment  of 
$10,000.00  in  cash.  They  receive  75%  of  the  Partnership.  The 
General  Partner  receives  25%  of  the  Partnership  in  exchange 
for  investing  $10,000.00,  setting  up  and  operating  the  Part- 
nership and  assuming  ALL  LIABILITY  for  the  space  and  equip- 
ment leases,  which  typically  aggregate  $  300,000.00  plus. 

REVENUE  ASSUMPTIONS: 

Full  revenue  potential  is  expected  to  be  reached  by  the  end 
of  the  seventh  month,  with  the  second  year  revenue  being  ap- 
proximately equal  to  the  seventh  month  multiplied  by  12. 

OPERATING  EXPENSES: 

Staff: 

1  Licensed  Physical  Therapist 

1  Licensed  Physical  Therapy  Assistant 

2  Licensed  Physical  Therapy  Aid 

1  Licensed  Athletic  Trainer  (LAT) 

2  Receptionist/Medical  Transcriptionist 
billing  clerk 

Benefits  are  assumed  to  be  10%  and  payroll  taxes  7%  of  pay- 
roll 

Space: 

Aproximately  3000  sq/ft  on  a  five  (5)  year  lease 

Equipment  lease: 

Cost  of  equipment  aproximately  $105,000.00 
on  a  five  (5)  year  lease 

START  UP  COST: 

Furniture  &  Accessories 
Space  Lease  Security  Payment 
Computer  Equipment  &  Software 
Recruitment  of  Personnel 
Office  Equipment  &  Supplies 
Linens 

Miscellaneous 

Total  expenses  vary  from  about  35%  of  revenue  for  12  doctors 
to  about  40%  for  S  doctors 
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REFERRAL  ASSUMPTIONS:  * 

Each  partner  rafera  4  nair  patianta  for  tharapy  aaoh  waak. 

Average  visits  per  patients,  12  at  $42. 00/visit** 

12      Partners,       $1,257,984.00     less    expenses  $503,193.00= 

$754,970.00 

8  Partners,  $  838,656.00  less  expenses  $335, 462. 00^ 
$503, 193.00 

Mat  to  Eaoh  Partner,  $47,000.00 

Ecoh  partner  refers  3  new  patients 

Average  visits  per  patients,  12  at 
12  Partners,  $943,488.00  less 
$566,092.00 

8      Partners,        $628,992.00  less 
$377,395.00 

Mat  to  Each  Partner,  $35,380.00 

Eaoh  partner  refers  2  new  patients 

Average  visits  per  patients,  12  at 
12  Partners,  $628,992.00  less 
$377,395.00 

8      partners,        $419,328.00  less 
$251,597.00 

Nat  to  Eaoh  Partner,  $23,587.00 

*       The  Clinic  will  actually  show  a  profit  with  each  partner 
referring  only  one  (1)  new  patient  each  week. 

*♦      $42.00  represents  approximately  2/3  of  the  avgerage 
patient  billing/visit  of  $63.11  as  shown  on  page  19. 


for  therapy  eaoh  vaak. 

$42. 00/visit 
expenses  $377,395.00 

expenses  $251,597.00 


for  tharapy  each  vaaJc. 

$42. 00/visit 
expenses  $251,597.00 

expenses  $167,731.00 
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REFERENCED     PHYICAL  THERAPY    CENTER  INCOME  STATEMENT 
PERIOD  ENDING  :  JUNE  30,  1987 


INCOME: 

PROFESSIONAL  FEES 
MISCELLANEOUS  INCOME 

TOTAL  INCOME 


CURRENT 

$110,571.33 
0.00 

110,571.33 


100.00% 
0.00% 


YEAR-TO-DATE 

458,029.58 
719. 2§ 


100.00%  458,748.86 


COST  OF  SALES: 

MEDICAL  SUPPLIES-RESALE 

MEDICAL  SUPPLIES 

PURCHASES 

SALARIES  &  WAGES 

CONTRACT  LABOR 

TOTAL    COST    OF  SALES 


11765.62 


10.64 


74874.26 


GROSS  PROFIT 

EXPENSES : 

ADVERTISING 

BANK  CHARGES 

CONTINUING  EDUCATION 

DUES  &  SUBSCRIPTIONS 

INSURANCE,  MEDICAL-GROUP 

INSURANCE,  PROF  .  LIABILITY 

INSURANCE,  OTHER 

LEASE,  EQUIPMENT 

LEASE  ,  POSTAGE 

LEGAL  i  ACCOUNTING 

MANAGEMENT  FEES 

MISCELLANEOUS 

OFFICE  EXPENSE 

POSTAGE 

PRINTING 

RENT 

REPAIRS  &  MAINTENANCE 
TAXES.  PAYROLL 
TAXWS,  OTHER 
TELEPHONE 
TELEPHONE,  L.D. 
TRANSPORTATION 

TOTAL  EXPENSES 
OPERATING  NCOME 
NET  INCOME 


Th«  actual  dollar  valua  of  axpans 
will  vary  from  Cantor  to  Cantor, 
dapending  on  looatlon,  but  tha  ov 
paroentaga  of  azpansaa  to  total  r 
ahould  raaain  raasonabla  oonsista 


20,420.50 
78,385.21 
78,385.21 


18.47% 
70.89% 


109,811.54 
274,063.06 
274,063.06 
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ANNUALIZED  TOTAL     INCOME  ♦ 
REFERRENCED    PHYSICAL  THERAPY  CENTER 
$917,497.72 
PHYSICAL  THERAPY,  LTD. 

GROSS  INCOME  917,4  97.72 

EXPENSES  3  69,371.60 


NET  PROFIT  548,126.12 

NET  TO  NPTMI  137,031.53 

NET  TO  PARTNERS  411,094.59 

EACH  PARTNER  34,257.88 

RETURN  OF  CAPITAL  10,000.00 

NET/PROriT  EACH  PART.    2  4,257.88 

*  FIRST  SIX  MONTHS  INCOME   ($458,748.86  *  2) 
NET  PROFIT  EQUALS  GROSS  INCOME  LESS 
EXPENSES   (40.26%     BECAUSE  OF  START-UP  COST) 

REFERRENCED  PHYSICAL  THERAPY  CENTER 
2ND  YEAR  INCOME     ($1,308,171.60)  ** 

GROSS  INCOME  1,308,171.60 
EXPENSES  457,860.06 


NET  PROFIT  850,311.54 

NET  TO  NPTMI  212,577.89 

NET  TO  PARTNERS  637,733.66 

EACH  PARTNER  53,144.47 

COST  PARTNER  0.00 

NET/PROFIT  EACH  PART.  53,144.47 

♦  *  AVERAGE  MONTHLY  INCOME  FROM  PAGE  19 
($109,014.00  *  12  ) 

NET  PROFIT  EQUALS  GROSS  INCOME  LESS 
EXPENSES  (35%) 
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•*coB4  obvious  wlch  Cht  Increase  la  ouc-pacienc  surgical  and  diagnosdc  procedures.  Tha 
'«n«flcs  CO  padcaca  (coavenleace  co  home  or  work),  and  doctors  (Increased  referrals  and 
.eveaues)  becomes  avideac.  ■  Insurance  companies,  workman's  compensaclon  reliaburseaenc  and 
<.HO'a  have  expressed  Inceresc  in  the  policy  of  standardized  creacmenc  protocols  and  fees. 

■occors  Rehabilitation  Corporation  of  America  (DRCA) ,  a  new  Houston  OTC  pink  sheet  public 
:onpany,  has  started  developing  this  network  of  out-patient  physical  therapy  clinics, 
vuch  clinic  is  owned  by  12  to  20  doctors  (orthopedic  surgeons,  family  praccloners, 
.eurologlsts,  neurosurgeons,  plastic  surgeons,  and  podiatrists)  as  limited  partmers  with 
'Ku^  as  the  general  partner.  Minimal  cash  investment  by  doctors  is  necessary  since  cha 
rlinlc  is  more  Interested  in  patient  referrals  from  doctors.  DRCA  contrlbucas  money, 
aanagement,  and  business  systems  to  run  these  clinics.  Doctors  have  no  respoosibllicy 
-or  the  financial  headaches  of  management,  collections,  etc.  With  DRCA  (public  stock 
.oopany)  as  general  partner,  doctors  (both  limited  partners  and  those  who  are  not  liiaited 
>artners)  will  benefit  (via  stock  ownership)  by  referring  patients  co  these  clinics.  The 
.•xlstenc*  of  a  public  company  (DRCA)  faclllcaces  the  recruitment  of  outstanding  physical 
rherapiscs  (salary  plus  stock  options),  office  personnel,  and  business  managers.  The 
livuiopment  of  these  clinics  is  a  Win-Win  sicuacion  for  doctors,  patients,  insurance 
oopanles,  and  plaintiff  attorneys  (major  referral  source  co  clinics). 

Uny  (ioccors  have  lloiiced  opdons  concerning  referral  of  their  patients  for  out-patient 
•hyslcal  therapy.    Their  choices  include:  ^ 


i>.    Referral  to  hospital  - 
>).    Referral  co  private  physical  therapist  clinic 
:) .    Referral  to  doctor  with  physical  therapy  clinic 

)RCA  provides  refarring  doctors  with  an  outstanding  opclon  of  clinic  ownership  (limlcad 
tartner),  stock  ownership  (purchase  stock  OTC  exchange),  or,  a  combination  of  boch. 

JRCA  is  having  an  introduction  of  their  new  company  to  the  orthopedic  surgeons  attending 
cha  arthroscopic  koea  meeting  in  Houston  March  llth-14ch.  Our  hospitality  suica  will  be 
Located  at: 


rlrjt  clinic  (Doctors  M«dlcal  Therapy  Center,  Houston  I,  LTd.)  opened  five  weeks  ago.  The 
iinic  la  already  treating  65  patients  per  day.    The  enthusiasm,  and  general  good  feeling 

«i-jng  the  12  lial'ted  partners  is  exciting.  Arrangements  can  be  made  to  tour  this  clinic 
12  miles  from  Gallerla).     Four  additional  clinics  are  in  various  stages  of  formation  in 

louston.  DRCA  plans  to  develop  «7  clinics  (with  doctors)  ia  the  next  42  months. 

itop  by  the  hospitality  suite.     I  think  you  will  find  this  project  most  interesting  and 


Cuesc  Quarters  Hotel  Hours:  12:00  Noon  -  10:00  p.m. 

5353  VeethclAar  Road,  Houston,  Texas  -  961-9000 
(Ona  block  Vest,  Wescla  Calleria  Hotel) 


Ullliaa  P, 
i'redi.Uent 


3  Rivtsway  •  Suite  1710  •  Hou«o«.  Texas  77056  •  013)  439-7511 
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APPENDIX  C 


A  PWF€SS9DNA1.  CSftPOMrai 


WESTWOOO  U£OICAL  PIAZA 
Wtti  WILSHRE  BOULEVARD  •  SUITE  U-T 
lOS  ANGELES.  CAUFORNU  S0024 
(2X3)64-0723 


ORTHOPEDIC  SURQERT 
AflTMAOSCOPiC  KNEE  SUBOERt 


OIPLOMATE  AMERICAN  BOARD  OF  ORTHOPEDIC  SURGERY 


Dear  Dr. 


As  a  colleague  interested  in  protecting  ray  own  future,  I 
have  become  involved  in  a  very  interesting  project  that  nay  be  a 
help  in  protecting  your  future  also.  In  spite  of  having  my  own 
physical  therapy  unit  for  years,  at  least  half  of  my  patients 
have  been  referred  to  physical  therapy  facilities  out  of  my 
control.  I  have  also  lost  much  potential  income  from  these 
outside  referrals.    This  is  no  longer  necessary  in  my  opinion. 

Through  a  network  of  physician  owned  physical  therapy 
clinics  throughout  the  Los  Angeles  Basin,  each  of  us  can  have  a 
say  in  the  quality  of  treatments  and  ethically  bill  our  own 
patients  for  physical  therapy  services  rendered  through  our 
facility.  Through  the  hard  work  and  efforts  of  HedGroup,  Inc., 
(Brit  McConkie  and  Steve  Fey)  five  physical  therapy  facilities  in 
key  locales  have  been  set  up  with  6  to  8  doctors  participating  in 
each  one. 

In  my  opinion,  the  potential  of  possibly  20-30  locations  in 
the  greater  Los  Angeles  area  will  allow  your  patients  to  receive 
physical  therapy  no  more  than  5  ainutes  from  their  work  or  home. 
Quality  therapy  will  be  done  in  one  of  their  own  doctors* 
facilities.  As  you  probably  realize,  these  elements  will  have 
great  appeal  to  your  patients.  Please  open  your  mind  up  to  this 
potentially  wonderful  situation.  No  investment  on  your  part  is 
required.  However,  now  you  can  have  an  additional  source  of 
income  that  is  under  your  control.  Hope  to  see  your  name  as  one 
of  the  participants.    For  details  call  (213)  470-3525. 

Sincerely, 


Daniel  M.  Silver,  M.D. 
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Chairman  Stark.  Thank  you,  Dr.  Moffat. 
Mr.  Shauf. 

STATEMENT  OF  LARRY  SHAUF,  CHAIRMAN,  INDEPENDENT 
PRIVATE  PRACTITIONERS  OF  PHYSICAL  THERAPY 

Mr.  Shauf.  Mr.  Chairman,  members  of  the  committee,  my  name 
is  Larry  Shauf.  I  am  in  private  practice  as  a  physical  therapist  in 
Arlington,  Va. 

I  am  here  today  representing  a  group  known  as  IFF — Independ- 
ent Private  Practitioners  in  Physical  Therapy.  We  formed  this 
group  3  years  ago,  and  have  members  in  46  States.  Our  aim  is  to 
provide  data  to  Federal,  State,  and  local  health  policymakers,  to 
demonstrate  the  extent  of  physician  ownership  in  physical  therapy 
centers,  and  the  impact  such  ownership  and  other  financial  ar- 
rangements is  having  on  the  cost  and  the  quality  of  physical  ther- 
apy services. 

The  Stark  law  only  prohibits  ownership  in  clinical  laboratories. 
Other  areas  of  ownership  were  not  kept  in  the  statute  because 
there  was  not  enough  data  to  support  inclusion.  To  combat  this  ar- 
gument, we  formed  the  IFF  group  to  work  with  every  group  in  FT, 
including  the  AFTA,  to  develop  this  data. 

Mr.  Chairman,  the  findings  of  members  of  our  network  will 
hopefully  demonstrate  that  the  information  that  led  to  the  prohibi- 
tion of  clinical  laboratories  is  as  significant,  if  not  more  so,  in  phys- 
ical therapy. 

Our  network  members  have  responded  with  examples  of  the 
magnitude  of  financial  arrangements  that  physicians  and  hospitals 
have  in  physical  therapy  centers  to  which  they  refer  their  patients. 
While  there  is  no  assurance  of  better  quality  in  these  arrange- 
ments, what  is  clearly  shown  is  that  the  patient  pays  more,  the 
system  pays  more,  and  the  reasons  for  referrals  are  governed  by 
profit  and  not  by  quality. 

I  would  now  like  to  share  some  of  these  comments  from  various 
regions  of  the  country. 

I  would  begin  my  summarization  by  reference  to  my  own  person- 
al experience  in  Arlington,  Va. 

In  recent  years  when  I  would  go  visit  new  physicians  to  discuss 
with  them  the  referrals  of  their  patients  to  our  centers,  there  was 
a  minute  or  two  spent  on  the  quality  and  equipment,  and  the  re- 
maining time  is  spent  around  the  financial  incentives  available  for 
the  physicians.  Can  they  get  into  joint  ventures  or  other  arrange- 
ments? 

The  existence  of  joint  ventures  and  other  financial  arrangements 
has  just  about  closed  out  the  new  markets. 

My  personal  situation  is  repeated  across  the  country. 

From  Austell,  Ga.,  we  have  been  advised  of  a  private  practice 
physical  therapist  who  was  forced  to  share,  over  a  4-year  period, 
over  $200,000  with  referring  physicians.  When  he  called  this  activi- 
ty into  question  as  fee-splitting,  the  physicians  formed  a  joint  ven- 
ture and  his  patient  load  dropped  from  40  to  3  in  a  day.  This  thera- 
pist filed  a  lawsuit  against  the  physicians  as  a  last  resort  to  sur- 
vive. 
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Also  in  Georgia,  another  physical  therapist — there  was  a  joint 
venture  arrangement  set  up  between  the  hospitals  and  the  doctors 
concerning  physical  therapy  services,  and  that  resulted  in  a  third 
of  that  physical  therapist's  patients'  leaving.  And  furthermore,  he 
reported  that  many  of  these  patients  were  currently  in  rehabilita- 
tion programs,  and  they  were  switched  in  the  middle  of  their  treat- 
ment. 

From  Los  Angeles,  we  obtained  a  letter  that  was  sent  out  by  a 
physician  on  February  23,  1985,  with  an  accompanying  document 
which  provides  in  part: 

I  have  become  involved  in  a  very  important  project  that  may  be  a  help  in  protect- 
ing your  future  also.  In  spite  of  having  my  own  physical  therapy  unit  for  years,  at 
least  half  of  my  patients  have  been  referred  to  physical  therapy  facilities  out  of  my 
control.  I  have  lost  much  potential  income  from  these  outside  referrals.  This  is  no 
longer  necessary  in  my  opinion.  Through  a  network  of  physician-owned  physical 
therapy  clinics,  five  physical  therapy  centers  in  key  locales  will  initially  be  set  up, 
with  8  to  10  doctors  participating  in  each  one.  Please  open  your  mind  to  this  poten- 
tially wonderful  situation,  which  for  no 

and  the  no  is  underlined, 

extra  effort  or  investment  on  your  part,  will  have  an  additional  source  of  income 
that  is  under  your  control  and  scrutiny. 

Chairman  Stark.  Excuse  me.  Mr.  Shauf,  I  have  about  2  ¥2  min- 
utes to  make  this  vote,  and  my  colleagues  have  not  returned.  If  I 
can  get  you  to  suspend  until  Mr.  Pickle  or  one  of  our  members  re- 
turns, I  would  appreciate  it. 

[Recess.] 

Chairman  Pickle  [presiding].  The  committee  will  resume  its  sit- 
ting. 

When  the  vote  occurred,  I  believe  that  three  of  you  had  made 
your  statement,  and  now  we  will  hear  from  Lawrence  Shauf.  Have 
all  three  of  the  others  made  your  statements? 

Mr.  Shauf,  you  are  recognized  now. 

Mr.  Shauf.  Yes.  I  am  about  half  way  through  my  statement. 
Chairman  Pickle.  You  have  not  completed  yours? 
Mr.  Shauf.  I  have  not  completed  it. 

I  was  at  the  point  of  informing  the  committee  of  the  letter  that 
we  received  from  a  physician.  It  was  a  letter  out  to  other  physi- 
cians, and  if  I  could  quote: 

I  have  become  involved  in  a  very  interesting  project  that  may  be  a  help  in  pro- 
tecting your  future  also.  In  spite  of  having  my  own  physical  therapy  unit  for  years, 
at  least  half  of  my  patients  have  been  referred  to  physical  therapy  facilities  out  of 
my  control.  I  have  lost  much  potential  income  from  these  outside  referrals.  This  is 
no  longer  necessary  in  my  opinion.  Through  a  network  of  physician-owned  physical 
therapy  clinics,  five  physical  therapy  centers  in  key  locales  will  initially  be  set  up, 
with  8  to  10  doctors  participating  in  each  one.  Please  open  your  mind  to  this  poten- 
tially wonderful  situation,  which  for  no 

and  the  no  is  underlined, 

extra  effort  or  investment  on  your  part,  will  have  an  additional  source  of  income 
that  is  under  your  control  and  scrutiny. 

The  document  to  the  physicians  goes  on  to  provide  the  following: 

How  do  these  developments  affect  the  practicing  physicians?  These  trends  all 
point  in  the  same  direction — lost  control  of  fees  and  revenues  by  the  health  profes- 
sionals. Some  realists  have  gone  so  far  as  to  suggest  that  DRGs  actually  stands  for 
"da  revenue's  gone."  Physicians  need  to  consider  additional  mechanisms  by  which 
they  can  maintain  or  increase  their  control  over  their  own  practices  and  services. 
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Many  medical  specialists  suggest  physical  therapy  for  their  patients,  but  few  are 
able  to  control  the  revenues  generated. 

Our  contacts  in  Sidney,  Ohio,  report  that  ''almost  every  PT  clinic 
in  Cincinnati  is  owned  partially  by  a  physician  group.  In  my  office 
in  Sidney,"  he  reports,  ''physicians  who  are  loyal  to  the  hospital  ac- 
tually forbid  patients  to  coming  to  my  office,  even  though  I  have 
two  master's  degrees,  and  my  fees  are  50  percent  of  the  hospital's" 
because  of  ownership  arrangements. 

Joint  venture  arrangements  between  hospitals  and  doctors  are 
growing  by  leaps  and  bounds  in  the  Chicago  area,  as  the  Chicago- 
based  Baxter  physical  therapy  has  17  such  arrangements  with  hos- 
pitals and  doctors. 

In  Gladsden,  Ala.,  the  following  advertisement  was  sent  to  physi- 
cians by  APRN — American  Physical  Rehabilitation  Network: 

Physicians,  you  now  have  the  opportunity  to  reach,  with  little  or  no  investment, 
an  equity  position  in  a  profitable  joint  venture.  Our  joint  venture  arrangement  is 
just  that— a  genuine  long-term  relationship.  You  invest,  we  invest.  You  prosper,  we 
prosper.  APRN's  new  generation  centers  are  the  future,  and  the  time  to  act  is  now. 

In  addition,  we  have  received  several  reports  from  various  other 
parts  of  the  country,  indicating  magnitudes  of  physician-owned 
physical  therapy  centers,  and  I  would  like  to  share  a  few  with  you. 

Other  members  of  IPP  in  California  have  provided  that  in  El 
Centro,  Calif.,  with  a  population  of  31,000,  there  are  3  physician- 
owned  physical  therapy  centers;  in  Brawley,  Calif.,  with  a  popula- 
tion of  19,000,  there  are  2  in  Boise,  Idaho  5;  Midland,  Tex.,  4;  Colo- 
rado Springs,  10;  in  Oklahoma  City,  13. 

Our  network  in  Plainfield,  N.J.,  provided  us  with  data  that  in 
that  area,  of  41  physical  therapy  centers,  16  are  physician  owned. 
Tucson,  Ariz.,  has  three.  San  Pedro,  Calif.,  has  seven. 

Our  Massachusetts  network  provides  us  with  the  names  and  ad- 
dresses of  30  physician-owned  physical  therapy  centers,  20  of  which 
are  in  and  around  Boston. 

However,  Mr.  Chairman,  not  all  is  lost,  because  our  network  in 
Elmhurst,  N.Y.,  reports  that  there  are  a  number  of  private  practice 
facilities,  and  they  are  doing  well.  However,  our  network  contact 
has  discussed  this  private  practice  situation  with  the  physical 
therapists  and  they  have  been  advised  that  successful  physical 
therapists  in  the  area  have  attributed  their  success  to  the  giving  of 
"consultation  fees"  to  those  referring  physicians,  and  thus  there 
are  no  joint  ventures. 

Physician  ownership  in  physical  therapy  facilities  is  now  almost 
the  rule.  Where  do  we  go  from  here?  How  is  the  independent  thera- 
pist to  compete?  And,  most  of  all,  is  the  patient  being  protected? 

All  the  data  we  have  received  I  will  be  happy  to  share  with  you 
and  your  staff  for  proper  followup  or  further  formal  comment  from 
our  network  members. 

Mr.  Chairman,  I  will  be  happy  to  answer  any  questions. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  LARRY  SHAUF,  P.T„  ON  BEHALF  OF  THE 
INDEPENDENT  PRIVATE  PRACTITIONERS  GROUP 

Mr.  Chairman,  members  of  the  Committee,  my  name  is  Larry 
Shauf,  P.T.,  and  I  am  in  private  practice  as  a  physical  therapist 
in  Arlington,  Virginia. 

I  am  here  today  representing  a  group  known  as  IPP  Independent 
Private  Practitioners  in  physical  therapy.  We  formed  this  group 
3  years  ago  and  have  members  from  throughout  46  states.  The  sole 
and  only  purpose  of  our  group  is  to  develop  a  network  of  private 
practice  physical  therapists  who  have  no  financial  relationships 
with  referring  physicians,  and  who  could  be  the  source  of  data  and 
information  on  the  issue  of  physician  ownership  and  other  financial 
arrangements  that  threaten  the  existence  of  the  independent 
practice  of  physical  therapy. 

Our  aim  is  to  provide  this  data  to  Federal,  State  and  local 
health  policy  makers  to  demonstrate  the  extent  of  physician 
ownership  in  PT  centers  and  the  impact  such  ownership  and  other 
financial  arrangements  is  having  on  the  cost  and  quality  of 
physical  therapy  services. 

In  the  original  legislation  that  this  committee  passed,  there 
was  a  provision  that  would  have  prohibited  physician  ownership  in 
physical  therapy  centers.  In  the  final  law,  only  prohibitions 
against  ownership  of  clinical  laboratories  was  enacted.  We  were 
advised  that  other  areas  of  ownership  were  not  kept  in  the  statute 
because  there  was  not  enough  data  to  support  inclusion  of  PT 
centers  and  other  areas  where  referring  physicians  have  an 
ownership  interest. 

To  combat  this  arg\iment,  that  such  data  was  not  available  and 
therefore  to  extend  the  prohibition  to  PT  centers  may  not  be 
appropriate,  we  formed  the  IPP  to  work  with  every  group  in  PT, 
including  the  APTA  to  develop  the  data  to  demonstrate  that  the  very 
same  activity  that  led  to  the  prohibition  of  clinical  laboratory 
physician  ownership,  exists  in  physical  therapy. 

Mr.  Chairman  and  members  of  the  committee,  I  asked  for  the 
opportvmity  to  present  at  this  hearing  so  that  I  could  report  the 
findings  of  members  of  our  network  and  hopefully  demonstrate  that 
the  information  that  led  to  the  prohibition  in  clinical 
laboratories    is    as    significant,    if    not   more    so,    in  physical 
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therapy. 

Our  data  indicates  that  if  the  current  trend  of  physician 
ownership  continues,  there  may  not  be  any  private  practice  physical 
therapists.  In  every  area  of  the  country  -  -  from  Florida  to  Ohio 
to  Chicago  to  Texas  to  California  -  -  our  network  members  have 
responded  with  examples  of  the  magnitude  of  financial  arrangements 
that  physicians  and  hospitals  have  in  PT  centers  to  which  they 
refer  their  patients. 

In  each  of  these  responses  there  is  a  universal  theme  -  -  as 
a  physical  therapist  I  am  charged  with  the  responsibility  to 
provide  high  quality  physical  therapy  services  -  -  I  am  trained 
and  licensed  to  do  so  and  nowhere  is  there  a  quality  question. 
However,  when  the  incentive  to  refer  a  patient  to  a  physical 
therapy  center  is  financial,  by  those  who  control  the  referrals, 
no  matter  the  quality  we  give,  we  will  get  no  patients. 

In  fact,  while  there  is  no  assurance  of  better  quality  in 
these  arrangements,  what  is  clearly  shown  is  that  the  patient  pays 
more,  the  system  pays  more  and  the  reasons  for  referral  are 
governed  by  profit  and  not  cfuality. 

I  would  like  to  share  some  of  the  comments  from  the  various 
regions  of  the  country  that  we  have  received  to  support  this 
contention. 

I  would  begin  my  summarization  by  reference  to  my  own  personal 
experience  in  Arlington,  Virginia.  I  have  been  in  practice  for  20 
years  and  have  developed  my  physician  referral  base  because  I 
provide  the  highest  quality  PT  services.  In  years  past,  my 
discussions  with  my  referring  physicians  always  centered  around  my 
ability  to  deliver  the  highest  quality  service  to  their  patients. 
In  recent  years  when  I  go  to  visit  with  physicians  to  discuss  with 
them  the  referral  of  their  patients  to  our  center,  there  is  a 
minute  or  two  spent  on  my  quality  and  equipment  and  the  remaining 
time  is  centered  around  the  financial  incentives  available  for  the 
physicians  -  -  can  they  get  into  a  joint  venture  or  other 
arrangement?  Thus,  in  the  last  several  years  the  only  new  patient 
referrals  we  have  been  able  to  obtain  -  -  because  we  will  not 
participate  in  a  financial  arrangement  with  a  referring  physician  - 
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-  is  from  the  managed  care  environment.  HMO's  and  PPO's  have 
chosen  us  because  of  the  high  quality  and  the  cost  efficiency. 
They  have  no  vested  interest  -  -  but  as  to  new  physician  referrals 
-  -  the  existence  of  the  joint  venture  and  other  financial 
arrangements  has  just  about  closed  out  the  new  market. 

My  personal  situation  is  repeated  across  the  country. 

From  Macon,  Georgia  we  have  been  advised  that  a  private 
practice  physical  therapist  was  forced  to  share  over  a  four  year 
period  $217,463.12  with  his  referring  physicians.  When  he  called 
this  activity  into  question  as  fee  splitting  -  -  the  physicians 
formed  a  joint  venture  and  his  patient  load  went  from  40  to  3  a 
day.  This  therapist  filed  a  lawsuit  against  these  physicians  as 
a  last  resort  to  survive.  The  same  member  of  our  network  who 
advised  of  this  activity  reported  that  a  joint  venture  arrangement 
was  set  up  between  a  hospital  and  doctors  concerning  physical 
therapy  services  and  that  resulted  in  l/3rd  of  his  patients  leaving 
and  furthermore,  he  reported,  many  of  these  patients  were  currently 
in  a  rehabilitation  program  and  they  were  switched  in  the  middle 
of  treatment. 

From  Los  Angeles,  we  obtained  a  letter  sent  our  by  a  physician 
on  February  23,  1985,  with  an  accompanying  document  which  provides 
in  part:  "I  have  become  involved  in  a  very  interesting  project  that 
may  be  a  help  in  protecting  your  future  also.  In  spite  of  having 
my  own  physical  therapy  unit  for  years,  at  least  half  of  my 
patients  have  been  referred  to  physical  therapy  facilities  out  of 
my  control.  I  have  lost  much  potential  income  from  these  outside 
referrals.  This  is  no  longer  necessary  in  my  opinion.  Through  a 
network  of  physician  owned  physical  therapy  clinics  .  .  .  five 
physical  therapy  centers  in  key  locales  will  initially  be  set  up 
with  8  to  10  doctors  participating  in  each  one  .  .  .  Please  open 
your  mind  up  to  this  potentially  wonderful  situation,  which  for  no 
(and  the  no  is  underlined)  extra  effort  or  investment  on  your  part, 
will  have  an  additional  source  of  income  that  is  under  your  control 
and  scrutiny.  The  document  to  the  physicians  goes  on  to  provide 
as  follows:  "How  do  these  developments  (changes  in  reimbursement) 
affect  the  practicing  physicians?     These  trends  all  pointing  the 
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same  direction  -  -  less  control  of  fees  and  revenues  by  the  health 
professionals.  Some  realists  have  gone  so  far  as  to  suggest  that 
DRG  actually  stands  for  "da  revenues  gone"  physicians  need  to 
consider  additional  mechanisms  by  which  they  can  maintain  or 
increase  their  control  over  their  own  practice  and  the  services  . 
.  .  many  medical  specialists  suggest  physical  therapy  for  their 
patients  .  .  .  but  few  are  able  to  control  .  .  .  the  revenues 
generated . 

Our  contacts  in  Sidney,  Ohio  report  that  "almost  every  PT 
clinic  in  Cincinnati  is  owned  partially  by  a  physician  group".  "In 
my  office  in  Sidney,"  he  reports,  "physicians  who  are  loyal  to  the 
hospital  actually  forbid  patients  from  coming  to  my  office,  even 
though  I  have  two  masters  degrees  and  my  fees  are  50%  of  the 
hospitals"  because  of  the  ownership  arrangements. 

Joint  venture  arrangement  between  hospital,  and  doctors  are 
"growing  by  leaps  and  bounds  in  the  Chicago  area"  as  the  Chicago 
based  Baxter  physical  therapy  has  17  such  arrangements  with 
hospitals  and  doctors.  From  Gadsden,  Alabama  the  following 
advertisement  was  sent  to  physicians  from  APRN  -  American  Physical 

Rehabilitation  Network           "Physicians  you  now  have  the  opportunity 

to  reach  with,  little  or  no  investment,  an  equity  position  in  a 
profitable  joint  venture"  .  .  .  "our  joint  venture  arrangement  is 
just  that  ...  a  genuine  long  term  relationship  you  invest  -  we 
invest  -  you  prosper  -  we  prosper  -  -  APRN's  new  generation  centers 
are  the  future  and  the  time  to  act  is  now. 

In  addition,  we  have  also  received  reports  from  various  other 
parts  of  the  country  indicating  the  magnitude  of  physician  owned 
physical  therapy  centers  and  I  would  like  to  share  these  with  you. 

Other  members  in  California  have  provided  data  that  in  El 
Centre,  CA  with  a  population  of  31,000  there  are  three  physician 
owned  physical  therapy  centers.  In  Brawley,  CA  with  a  population 
of  19,000  there  are  two  physician  owned  centers. 

In  Boise,  Idaho  there  are  five  physician  owned  PT  facilities. 

In  Midland,  Texas  there  are  four  physician  owned  PT  centers. 

In  Colorado  Springs  there  are  10  physical  therapy  centers  that 
have  financial  ties  with  physicians. 
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In  Oklahoma  City  13  physician  owned  PT  centers  are  operating. 

Our  network  in  Plainfield,  N.J.  provided  us  with  data  that  in 
that  area  of  the  41  physical  therapy  centers,  16  are  physician 
owned. 

Tuscon,  Arizona  has  three  physician  owned  facilities.  One 
involves  a  pharmacist  in  a  venture,  another  with  Health  South. 

San  Pedro,  CA  has  seven  off  site  physician  owned  PT  clinics. 

Our  Mass  network  provides  us  with  the  names  and  address  of  30 
physician  owned  PT  facilities,  20  of  which  are  in  and  around 
Boston. 

However,  Mr.  Chairman,  not  all  is  lost,  because  our  network 
in  Elmhurst,  N.Y.  reports  that  there  are  a  number  of  private 
practice  PT  facilities  and  they  are  doing  well,  however,  our 
network  contact  has  discussed  this  private  practice  situation  with 
the  physical  therapists  and  they  have  advised  "the  successful 
physical  therapists  in  the  area  have  attributed  their  success  to 
the  giving  of  "consultation  fees"  to  their  referring  physicians  and 
thus  we  have  no  joint  venture. 

Mr.  Chairman  and  members  of  this  committee,  I  have  only 
reported  some  of  the  major  findings  of  our  network.  In  addition, 
we  have  FAX'S  from  other  areas  of  the  country  that  include  the 
cities  yellow  pages.  Our  network  folks  FAXed  the  yellow  pages  and 
noted  those  PT  centers  owned  by  physicians.  These  yellow  page 
submissions  hold  consistent  with  the  other  data.  Physician 
ownership  of  physician  ownership  of  physical  therapy  facilities  is 
now  almost  the  rule  -  -  where  are  we  to  go? 

All  the  data  we  received,  I  will  be  most  happy  to  share  with 
you  and  your  staff  for  proper  follow  up  or  further  formal  comment 
from  our  network  members. 

Mr.  Chairman,  I  will  be  happy  to  answer  any  questions. 
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Chairman  Pickle.  I  thank  you  very  much. 

Now,  Mr.  Cooper,  you  were  added  as  a  part  of  this  panel,  and  I 
assume  that  you  have  not  testified  or  presented  your  testimony. 
Mr.  Cooper.  I  have  not. 

Chairman  Pickle.  Then  we  would  be  pleased  to  hear  from  you 
now. 

Mr.  Cooper.  I  would  be  glad  to. 

STATEMENT  OF  MARK  N.  COOPER,  PH.D.,  DIRECTOR  OF 
RESEARCH,  CONSUMER  FEDERATION  OF  AMERICA 

Mr.  Cooper.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. 

I  have  submitted  three  reports  prepared  by  the  Consumer  Feder- 
ation of  America  in  the  past  few  months,  which  deal,  in  general, 
with  the  perverse  economic  impact  of  physician  profit  from  order- 
ing of  ancillary  medical  services. 

Two  of  the  reports  deal  with  empirical  evidence  on  the  nature 
and  extent  of  this  abusive  practice. 

You  have  heard  a  great  deal  about  that  today,  so  I  thought  I 
would  focus  on  the  third  report,  which  presents  the  results  of  a  na- 
tional random  sample  public  opinion  poll  that  CFA  sponsored, 
asking  a  number  of  questions  about  these  issues.  We  conducted  a 
similar  survey  a  couple  of  years  ago  when  Congress  was  consider- 
ing legislation  dealing  with  this  problem  once  before. 

In  this  survey,  we  have  sharpened  our  questions,  to  get  at  specif- 
ic policy  issues  and  concerns. 

We  find,  actually,  that  the  American  people  understand  this 
problem  well.  They  express  a  series  of  attitudes  and  preferences 
which  are  radically  different  than  the  current  state  of  affairs  in 
the  industry. 

First,  they  find  it  difficult  to  shop  for  ancillary  medical  services. 
The  reason  is  clear;  since  physicians  order  them,  and  physicians 
read  them,  consumers  cannot  and  do  not  shop.  Only  about  one  in 
six  respondents  to  our  survey  said  it  was  very  easy  to  shop  for  an- 
cillary medical  services,  which  is  in  contrast  to  one-third  who  said 
it  was  easy  to  shop  for  doctors  or  hospitals,  and  one-half  who  found 
it  easy  to  shop  for  prescription  drugs. 

It  is  quite  clear  that  consumers  care  much  more  about  the  accu- 
racy of  their  tests,  and  the  competence  of  testing  personnel,  than 
they  do  about  cost  or  convenience.  Approximately  90  percent  of  re- 
spondents said  that  accuracy  and  competence  of  personnel  were 
very  important  to  them,  compared  to  54  percent  who  said  cost  was 
important,  and  only  39  percent  who  said  the  distance  that  they  had 
to  travel  to  take  a  test  was  very  important. 

Consumers  are  not  willing  to  leave  quality  control  to  medical 
ethics — only  3  percent  said  that — or  voluntary  standards — only  15 
percent  said  that. 

They  prefer  a  Federal  standard — 44  percent — to  State  stand- 
ards— 35  percent.  I  believe  each  of  these  issues  has  come  up  in  ear- 
lier questioning. 

They  would  like  their  physicians  to  stay  out  of  the  business  of 
self-dealing.  Only  15  percent  said  that  physician  ownership  of  ancil- 
lary medical  facilities  would  be  no  concern  to  them.  Forty-two  per- 
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cent  said  it  would  be  a  serious  concern,  and  another  42  percent 
said  it  would  be  a  small  concern. 

They  would  prefer  to  have  laboratories  bill  directly  for  their 
work — 77  percent — than  have  physicians  include  lab  costs  on  their 

office  \'isit  bills — 21  percent. 

Schemes  to  control  health  care  costs  by  paying  physicians  a  lump 
sum.  which  has  been  an  idea  floated  recently,  and  lea\^ng  the  phy- 
sicians to  decide  what  to  do  with  the  testing,  raised  serious  con- 
cerns. Although  a  majority  feel  that  physicians  would  continue  to 
order  necessary-  tests,  almost  half  of  all  respondents  felt  that  physi- 
cians would  either  cut  back  on  necessary-  tests,  or  avoid  older  and 
sicker  patients  who  are  likely  to  need  more  tests. 

Public  opinion  clearly  supports  a  major  reform  in  physician  self- 
dealing  and  markup  for  ancillarv*  medical  services,  as  does  the  em- 
pirical evidence  re\iewed  in  our  other  reports,  and  discussed  earli- 
er today. 

Once  these  thorough  reforms  have  been  effectuated,  reconsider- 
ation of  Medicare  fee  schedules  should  be  carried  out. 

Unless  you  undertake  the  major  reforms  flrst,  you  Vrill  be  left 
v,i.th  physicians  who  can  dominate  and  distort  the  market  by  exer- 
cising their  market  power  to  further  their  flnancial  interests. 

The  Federal  decision  to  require  direct  billing  for  Medicare  re- 
flects a  long  record  of  documented  problems.  The  Federal  decision 
to  outlaw  physician  self-referral  for  clinical  tests  reflects  a  long 
record  and  documentation  of  the  problem. 

But  the  real  public  interest  solution  to  these  problems  lies,  not  in 
simply  trying  to  save  a  few  dollars  for  the  Government,  which  will 
only  create  additional  incentives  to  shift  costs  onto  private  payers 
and  probably  reinforce  the  movement  to  more  abusive  self-dealing 
practices.  The  real  solutions  lie  in  the  thorough  reform  of  the  un- 
derhlng  marketing  and  billing  in  the  entire  industry-. 

The  American  people  want  their  doctors  to  be  doctors,  not  to  be 
profit  makers  by  selling  them  ancillary'  medical  services. 

Thank  you. 

The  prepared  statement  follows;] 
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Consumer  Federation  of  America 


TESTIMONY  OF" 
ON 

E>HYSIC:iAN     OWNERSHIP  AJNE> 
REFERR^AXx  i!%JRRJ^NGEMENTS 


SUBOCMMITTEE  ON  OVERSIGHT 
COMMITTEE  ON  WAYS   AND  MEANS 
U.S.    HOUSE  OF  REPRESENTATIVES 


OCTOBER   17,  1991 


Mr.   Chairman  and  Members  of  the  Committee, 

Over  the  past  decade  the  Consumer  Federation  of  America  has 
been  actively  involved  in  seeking  reform  of  physician  ownership 
and  billing  of  ancillary  medical  services,   such  as  laboratory 
tests.   X-rays  and  other   imaging  services.^     Cur  attention  has 
focused  on  eliminating  self-dealing  and  physician  mark-ups  of 
laboratory  bills,   as  well  as   imposing  rigorous  quality  controls 
on  all  testing  services. 

Physicians  and  some  manufacturers  of  testing  equipment  have 
argued  that  banning  the  practice  of  self-dealing  and  imposing 
quality  control  would  raise  consumer  costs  or  reduce  the 
availability  of  services.     In  CFA's  comments  on  the  safe  harbor 
regulations,   we  explicitly  rejected  these  claims. 

For  a  number  of  reasons,  we  remain  convinced  ,  .  • 
that  elimination  of  self-dealing  can  dramati-  -i; 
cally  lower  the  nation's  health  care  bills 

without  jeopardizing  the  quality  of  health 
care.     Because  of   improper  incentives  and 
ineffective  regulation,   lower  quality  labs 
and  health  service  providers  were  not  the 
lowest  cost  suppliers.     The  opposite  has  been 
the  case. 


1.       "Testimony  of  Dr.   Mark  N.   Cooper  on  Physician  Self-Dealing 
and  Quality  Control   in  Clinical  Laboratory  Testing,"  before  the 
Energy  and  Commerce  Committee.   United  States  House  of  Representa- 
tives.    July  6,   1988;     "Testimony  of  Dr.   Mark  N.   Cooper  on  The 
Ethics   in  Patient  Referrals  Act  of  1989  and  Physician  Self-Refer- 
ral," before  the  Subcommittee  on.  Health,   Committee  oji  Wam  aDO- 
Means.   United  States  House  of  Representatives,   March  2,  1989; 
Dr.   Mark  N.   Cooper,   "Comments  of  the  Consumer  Fedration  of  Ameri- 
ca, "  in  the  Matter  of  Me(3icare  and  Medicaid  Pr oqr ams :  Fraal 
Abuse  OIG  Anti-Kickback  Provisions   42  CFR  Part   1001,  Department 
of  Health  and  Human  Service,  March  24,1989;     Statement  of  Dr. 
Mark  N.   Cooper  on  Cost  Control  of  Medicare  Part  B  Clinical  Labo 
ratory  Tests,"  Energy  and  Commerce  Committee,   U^S^  H|U|£  fii 
Representatives.   June   8,    1989;     Consumer  Federation  of  America, 
Public  Opinion  About  Health  Care  Purchases:   Cost^  Eas|.  o^  ^""P 
Ding  and  Av^^ilability  (April,   1989);     Consumer  Federation  of 
Ameri^  Self-dealing  for  Ancillary  Medical  Serp^  E^tential 
Savings  From  Rl iminating  nv^rnti  T  ization   (August   4,  1^8^). 


1424  16th  Street.  N'AV.,  Suite  604  •  Washington.  D.C.  20036  •  (202)  387-6121 
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Reform  of  ownership  patterns  and  econom- 
ic incentives  will  eliminate  the  incentive  to 
overcharge  and  overprescr ibe .     The  bill  for 
ancillary  services  will  shrink  and  the  number 
of  procedures  will  decline,   because  the 
medically  unnecessary  procedures  will  dimin- 
ish.    There  will  be  adequate  providers  avail- 
able who  are  willing  to  supply  services  to 
the  market   in  arms-length  transactions .  ■'■ 

Our  conclusions  were  based  on  a  large  body  of  evidence  that 
had  accumulated  and  been  reviewed  by  CFA  over  a  period  of  several 
years.     Recently,   the  most  extensive  and  explicit  study  of  self- 
dealing  confirmed  our  view.     The  Florida  Health  Care  Cost 
Containment  Board  has  found  our  conclusions  to  be  right  on 
point . ^ 

CFA  has  continued  its  research  and  analysis  into  the  problem 
of  the  perverse  economic  incentives  created  by  physician  profit 
making  on  ancillary  medical  services.     We  have  recently  completed 
three  reports,  which  I  subm.it  for  the  record. 

The  first  paper   is  entitled  A  Consumer  Perspective  on  Direct 
Billing  and  was  released  in  July.     It  reviews  the  evidence  on  the 
abuse  of  mark-ups  for  laboratory  tests  which  are  ordered  by 
physicians,  sent  out  to  laboratories,  but  included  on  the 
physician's  bill,   almost   invariably  with  a  very  large  mark-up. 
Medicare  forbade  this  practice  several  years  ago  for  the  purposes 
of  its  payments,  but  until  it  is  eliminated  for  all  payors,  there 
will  be  a  gross  distortion  in  the  market  for  ancillary  medical 
services . 

The  second  paper  entitled  Physician  Self-Dealing  for 
Diagnostic  Tests   in  the  19  80s :   Defensive  Medicine  vs .  Offensive 
Profits  was  released  several  weeks  ago.     It  documents  the  rapid 

spread  of  physician  ownership  of  ancillary  medical  facilities  and 
the  gross  overutilization  by  self-dealing  physicians.  These 
practices  were  banned  for  clinical  laboratories  two  years  ago, 
but  the  regulations  have  not  yet  been  fully  implemented.  That 
ban  should  be  implemented  aggressively  and  extended  to  all 
ancillary  services. 

The  third  paper,  which  we  are  releasing  today,   is  entitled 
Publ ic  Opinion  About  Quality.  Self-dealing  and  Billing  for 
Ancillary  Medical  Tests .     It  contains  the  results  of  a  national 
random  sample  public  opinion  poll  about  these  matters.     It  shows, 
beyond  a  shadow  of  a  doubt,  that  the  American  people  support  a 
thorough  reform  of  these  abusive  billing  practices.     I  will  begin 
by  briefly  reviewing  the  results  of  the  survey. 


1.  Mark  Cooper,  Comments  .  .  .     p.  27. 

2.  The  Health  Care  Cost  Containment  Board  and  Department  of 
Economics  and  the  Department  of  Finance,  Florida  State  Universi- 
ty, Joint  Ventures  Among  Health  Care  Providers   in.  Floyid^  Volume 
II,  August  1991,  p.  vi,  reached  the  following  conclusion: 

Physician-owned,   full  service  labs  have  significantly  higher 
utilization  rates,  significantly  higher  revenue  per  patient  and 
significantly  higher  operating  income  per  patient  than  full 
service  labs  without  physician  owners.     Nearly  all  of  the  objec- 
tive indicators  of  quality  reported  by  both  lab  groups  indicate 
that  nonjoint  venture  labs  provide  a  higher  quality  product  than 
their  joint  venture  counterparts. 

In  sum,   the  findings  reported  here  indicate  that  joint 
venture  clinical  labs  perform  more  tests  per  patient,  have  higher 
charges  per  patient,  and  have  significantly  lower  averages  for 
objective  indicators  of  quality  of  services  than  nonjoint  venture 
clinical  labs. 
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PUBLIC  OPINIQIf 

The  American  people  find  ancillary  medical  service  difficult 
to  shop  for.     Only  one  out  of  six  respondents  to  our  survey  said 
it  was  very  easy  to  shop  for  ancillary  medical  services.     This  is 
in  contrast  to  almost  one-third  who  found  it  very  easy  to  shop 
for  doctors  or  hospitals  and  one-half  who  found  it  very  easy  to 
shop  for  prescription  drugs. 

They  care  much  more  about  the  accuracy  of  their  medical 
tests  and  the  competence  of  testing  personnel  than  they  do  about 
cost  or  convenience  of  taking  tests.     Approximately  90  percent  of 
the  respondents  said  that  accuracy  and  competence  of  testing 
personnel  were  very  important  to  them,   compared  to  54  percent  who 
said  cost  and  39  percent  who  said  the  distance  they  had  to  travel 
to  take  a  test  were  very  important. 

They  are  not  willing  to  leave  quality  control  to  medical 
ethics  (3  percent)  or  voluntary  standards  (15  percent).  They 
prefer  federal  standards   (44  percent)  to  state  standards  (35 
percent ) . 

They  want  their  physicians  to  stay  out  of  the  business  of 
self-dealing  for  tests.     Only  15  percent  said  that  physician 
ownership  of  ancillary  medical  facilities  would  be  no  concern  at 
all  to  them.     Forty-two  percent  said  it  would  be  a  serious 
concern  and  another  42  percent  said  it  would  be  a  small  concern. 

They  would  prefer  to  have  laboratories  bill  directly  for 
their  work   (77  percent),  than  have  physician  include  lab  costs  on 
their  office  visit  bill   (21  percent). 

Schemes  to  control  health  care  costs  by  paying  physicians  a 
lump  sum  for  laboratory  tests  and  leaving  the  physician  to  decide 
what  to  do  about  testing  raise  serious  concern.     Although  a 
majority  feel  the  physician  will  continue  ordering  necessary 
tests,   almost  half  of  all  respondents  felt  that  physicians  would 
either  cut  back  on  necessary  tests  or  avoid  older  or  sicker 
patients  who  were  likely  to  need  more  testing. 


THE  FAILURE  OF  THE  MARKET  FOR  ANCILLARY  MEDICAL  SERVICES 

Our  research  makes  it  clear  that  this  public  concern  about 
physician  profit  from  ancillary  medical  services  has  a  firm  basis 
in  the  nature  and  structure  of  the  market  for  those  services. 

A  fundamental  flaw  on  the  demand  side  of  the  market 
underlies  the  ability  of  physicians  to  extract  profits  from 
testing.     Patients  are  not  the  consumers  of  medical  testing 
services,   physicians  are.     Consumers  lack  the  expertise  to 
evaluate  the  necessity  for  or  results  of  tests.     When  physicians 
self-deal  for  tests  they  appear  on  both  sides  of  the  transaction. 

Even  where  physicians  do  not  decide  to  engage  in  some  form 
of  self-provision  of  these  services,   there  is  an  incentive  to 
bill  indirectly  --  that  is,  to  charge  patients  for  services  and 
then  pay  laboratories  for  the  provision  of  service.  Physicians 
can  drive  a  wedge  between  the  price  they  pay  to  the  laboratory 
and  the  price  they  charge  to  the  consumer,  thereby  increasing 
their  own  income.     In  other  words,  they  have  the  leverage  and  can 
profit  by  extracting  kickbacks  from  laboratories  or  by  writing  up 
their  bills  for  these  services  to  consumers. 

Thus,   physicians  control  the  flow  of  demand  for  laboratory 
tests.     The  control  over  the  flow  of  patients  combines  with 
fierce  competition  between  laboratories  and  a  wide  range  of 
options  for  physicians  to  give  them  the  upper  hand  in  the  bar- 
gaining with  the  laboratory.     Because  the  physician  can  go  to 
another   lab,   set  up  an  in-office  lab  or  own  an  outside  facility 
to  get  the  services   (and  the  laboratory  cannot  compete  directly 
for  the  physician's  patients),   the  labs  lose  out  to  physicians, 
the  physician  can  always  threaten  to  self-supply. 
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Under  current  law,  physicians  have  used  their  control  over 
the  ordering  of  tests  to  extract  discounts  on  non-Medicare  tests. 
If  the  laboratory  does  not  agree  to  lower  its  charge  on  tests 
billed  to  private  parties,  physicians  take  their  business  else- 
where.    The  lower  price  the  physician  extracts  for  privately- 
billed  tests  is  then  marked-up  by  the  physician.     Large  volume 
physicians  can  play  labs  off  against  each  other  to  achieve  the 
highest  discount  and  then  reap  the  largest  mark-ups. 

Medicare  ends  up  paying  more,  when  the  laboratories  make  up 
for  their  losses  on  private  tests  by  shifting  costs  to  Medicare. 
The  private  sector  also  ends  up  paying  more  because  of  the  mark- 
up by  high  volume  physicians  and  because  labs  shift  costs  onto 
privately  billed  tests  of  lower  volume  physicians. 


EMPIRICAL  EVIDENCE  OF  ABUSE 

The  empirical  record  of  abuse  of  ancillary  medical  service 
referrals  and  billing  is  quite  extensive.     Our  analysis  shows 
that  the  most  significant  change  in  physician  practices  in  the 
1980s  was  the  dramatic  increase  in  financial  arrangements  between 
physicians  and  facilities  providing  ancillary  medical  services 

Almost  unheard  of  a  decade  ago,  physician  ownership  and 
compensation  arrangements  with  these  facilities  have  grown  to  the 
point  where  recent  studies  suggest  that  one-fifth  or  more  of  all 
physicians  may  be  involved.     Including  significant  physician 
office  lab  testing,  the  self-dealing  rises  to  as  high  as  fifty 
percent . 

For  clinical  laboratories,   which  provide  the  bulk  of 
diagnostic  testing,  physician  ownership  appears  to  be  in  the 
range  of  one-third  to  one-half.     In  some  specialties  like  the 
rapidly  expanding  field  of  Magnetic   Imaging  Centers,  physician 
ownership  exceeds  fifty  percent. 

The  Impact  of  self-dealing  is  not  surprising.  When 
physicians  have  a  profit  incentive  in  a  testing  lab,  the  number 
of  tests  they  order  and  the  total  bills  they  generate  are  higher. 
For  clinical   labs,   recent  studies  show  the  following. 

(1)  Compared  to  tests  ordered  at  independent  labs,  self- 
dealing  physicians  ordered  34  to  96  percent  more  tests. 

(2)  Prices  were  2  to  38  percent  higher. 

(3)  The  total  bill  was  26  to  125  percent  higher. 

Moreover,  recent  studies  show  that  these  findings  also  apply 
to  diagnostic  imaging  services  and  compensation  arrangements. 

The  motivation  for  physician  ownership  is  simple  and  direct 
—  economic  profit.     The  professional  literature  describing  self- 
dealing  assumes  rates  of  profits  on  the  order  of  fifty  percent 
per  year  or  more  and  assures  physicians  that  locking  in  their 
patient  base  through  self -referral  guarantees  success.     The  rates 
of  profit  identified  in  the  self-dealing  and  mark-up  literatures 
are  astounding.     Many  of  the  prospectuses  and  analyses   in  the 
professional  literature  assume  payback  periods  of  one  year. 
Mark-ups,  when  they  have  been  looked  at,  have  been  in  the 
neighborhood  of  fifty  to  one-hundred  percent.     The  academic 
literature  on  physician  behavior  leaves  no  doubt  that  utilization 
of  services   is  highly  responsive  to  these  economic  incentives. 

PUBLIC  POLICY  IMPLICATIONS 

The  obvious  public  policy  conclusion  that  emerges  from  these 
detailed  analyses   is  that  a  thorough  reform  of  the  perverse 
economic  incentives  in  physician  ownership  and  mark-up  of 
ancillary  medical  services  is  necessary.     Once  this  has  been 
accomplished,   reconsideration  of  Medicare  fee  schedules  should  be 
carried  out.     Unless  these  practices  are  restricted,  the 
physician  will  dominate  and  distort  market  performance  by 
exercising  his  market  power  to  further  his  financial  interests. 
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The  federal  decision  to  require  direct  billing  for  Medicare 
reflects  a  long  record  of  documented  problems,   but  abuses 
continue  for  non-Medicare  business  and  the  potential  linkage 
between  Medicare  and  non-Medicare  business  continues  to  give 
physicians   immense  leverage  to  extract  profits  on  private 
business. 

Therefore,  the  real  public  Interest  solution  is  not  simply 
to  try  to  save  the  government  a  few  bucks,  which  will  only 
further  the  incentive  to  shift  costs  ontc  privare  payers  and 
probably  reinforce  the  movement  to  more  abusive  self-dealing 
practices.     The  correct  solution  is  to  reform  the  underlying 
market  and  billing  structure  in  its  entirety. 

Any  talk  of  reform  of  the  medical  profession,   whether  from 
the  point  of  view  of  physician  practices,   laboratory  profits,  or 
total  cost,   must  start  with  the  fundamental  economic  structure  of 
the  industry. 

Chairman  Stark  [presiding].  Thank  you. 

I  have  one  particular  question,  and  I  guess  a  statement,  in 
regard  to  Dr.  Miller's  testimony. 

As  I  understand  the  issue  of  lithotripsy,  it  does  not  technically 
fall  within  the  bounds  or  guidelines  even  of  the  1976  law — and  if  I 
can  explain  that  just  for  a  moment. 

That  is  not  to  say  it  does  not  raise  a  very  interesting  issue,  but 
the  law  in  1976  refers  to  ''referrals,"  and  fee-splitting  for  referral. 
And  I  have  often  used  the  illustration  of  a  general  practitioner,  a 
sole  practitioner  in  a  small  town,  who  may  very  well  own  an  x  ray 
machine,  and  not  necessarily  be  a  radiologist,  but,  legally  capable 
of  operating  that  machine,  and  supervising  an  x  ray  technician, 
maybe  not  to  the  same  extent  that  a  board  certified  radiologist 
might. 

But,  there  is  nothing  illegal  in  the  Medicare  laws  about  that.  Nor 
is  it  illegal  for  an  internist  to  own  and  operate  an  electrocardio- 
gram machine  in  his  or  her  office.  So,  all  of  those  issues  where 
somebody  owns  the  machine  directly,  participates  in  its  operation 
both  financially  and  professionally,  are  outside  the  law. 

Now,  the  issue  I  believe  Dr.  Miller  is  getting  at  sounds  to  me 
more  like  a  concern  of  possible  restraint  of  trade,  which  is  not  nec- 
essarily the  topic  here  today,  although  certainly  of  interest  to  this 
committee. 

What  I  am  hearing,  and  I  am  confused  by,  is  that  there  is  a 
range  of  charges  for  lithotripsy,  and  indeed  a  range  of  complica- 
tion— I  hate  to  say  apples  and  oranges,  but  I  gather  the  size  of  the 
stone  and  the  severity  of  the  case  makes  a  difference. 

But  what  does  trouble  me  is  that  Medicare,  I  believe,  pays — and 
to  try  and  put  all  of  this  as  apples — around  $3,200  for  what  I  would 
refer  to  as  a  "bundled"  procedure — the  doctor's  fee,  the  use  of  the 
machine,  the  whole  magilla. 

And  some  of  the  discussions  we  have  heard  today  refer  to  just 
the  machine,  or  just  the  physician's  fee,  and  it  is  hard  to  compare 
that  unless  you  lump  it  all  together. 

I  have  further  been  advised  by  Georgetown  that  the  price  for  a 
procedure  here  in  the  District  of  Columbia  today  could  run  from 
$7,000  to  $9,000.  Medicare,  mind  you,  would  pay  about  $3,200, 
$3,250. 

It  is,  I  think  Dr.  Miller  has  suggested,  $7,000  or  $8,000  in  Mem- 
phis. I  am  advised  that  Southern  Cal  Edison,  who  we  have  all  felt 
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has  one  of  the  most  aggressive  and  effective  cost  control  preferred 
provider  operations  in  the  United  States,  is  able  to  negotiate  rates 
in  the  Los  Angeles  area,  arguably  the  highest  cost  medical  area  in 
the  country,  in  the  neighborhood  of  $4,200  to  $5,200.  And  there  is  a 
major  difference  there. 

I  hate  to  refer  to  Click  and  Clack,  the  Tapit  Bros.,  but  we  are  all 
familiar  with  mechanics  doing  their  own  callbacks.  You  get  the  car 
tuned  up  and  it  still  misses,  the  mechanic  has  to  do  the  second 
tuneup  free. 

Well,  Southern  Cal  Edison  has  negotiated  their  rate  so  that  if 
you  have  to  go  back,  which  I  understand  is  not  uncommon,  for  a 
second  or  third  shot  of  whatever  happens  to  you  in  this  tank,  it  is 
done  at  no  additional  cost  to  Southern  Cal  Edison.  In  other  words, 
if  they  do  not  get  it  right  the  first  time,  they  do  it  a  second  time 
until  it  is  done,  which  is  not  the  case,  I  understand,  in  Memphis. 

Now,  this  calls  attention  to  the  fact  that  Medicare  has  found  that 
the  Federal  Government  should  be  paying  about  $3,200  for  a  proce- 
dure, which  in  other  areas  runs  as  high  as  $9,200.  This  is  a  matter 
of  concern  to  the  committee,  and  to  the  Government.  Either  we  are 
woefully  and  grossly  underpaying  under  Medicare,  or  some  of  our 
constituents  are  paying  higher  insurance  premiums,  generally,  to 
cover  these  higher  $9,200  costs. 

Unfortunately,  it  is  difficult  to  find  anything  illegal  in  this,  but 
it  is  certainly  something  that  we  should  take  under  consideration,  I 
believe,  as  we  look  at  overall  cost  containment.  And  because  the 
question  of  restraint  of  trade  would  not  necessarily  be  before  this 
committee,  I  do  not  know  that  it  is  an  issue  that  we  can  technically 
take  up. 

I  did  not  want  to  just  ignore  your  excellent  testimony.  Dr.  Miller, 
but  I  thought — it  is  a  concern.  It  is  not,  however,  technically,  at 
least  in  the  Chair's  opinion,  something  that  would  be  dealt  with  by 
this — in  other  words,  even  if  we  passed  the  strictest  antireferral 
bill,  these  groups  would  not  be  covered  by  it.  It  is  something  else 
that  we  should  take  under  advisement,  and  I  assure  you  we  will. 

I  would  like  to  look  into  this  further,  and  I  know  HCFA,  which 
I — I  did  not  want  to  dismiss  your  testimony,  but  I  wanted  to  sepa- 
rate it  a  little  bit  from  the  other  issues  that  we  are  considering  in  . 
this  morning's  hearing. 

With  that,  I  would  like  to  recognize  Mr.  Ford. 

Mr.  Ford.  Mr.  Chairman,  let  me  welcome  Dr.  Miller  to  the  com- 
mittee, from  my  hometown,  Memphis.  We  are  very  proud  to  have 
you  before  the  committee. 

There  are  several  questions  I  want  to  take  up,  where  the  chair- 
man of  the  committee  left  off. 

Dr.  Miller,  could  you  explain  to  the  committee  what  a  normal 
lithotripsy  procedure  involves? 

Ms.  Miller.  First  of  all,  I  am  not  a  physician,  but  I  will  try  as 
best  as  I  understand  it. 

There  have  been  basically  two  types  of  lithotripsy.  Both  of  them 
involve  the  use  of  shock  waves  to  destroy  the  kidney  stones.  The 
older  machine  that  was  owned  by  the  hospital  did  require  hospitali- 
zation and  anesthesia.  One  of  the  arguments  used  by  the  group  of 
urologists,  which  is  virtually  every  urologist  in  Memphis  qualified 
to  do  the  procedure,  is  that  the  newer  machine  is  more  efficient, 
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more  modern.  We  are  not  arguing  that  point.  I  think  that  probably 
it  is,  even  though  there  are  questions  regarding  whether  or  not  the 
patient  has  to  be  hospitalized  for  pain  or  their  complications.  When 
these  occur,  regardless  of  the  machine,  they  are  probably  going  to 
be  admitted. 

Our  concern  has  more  to  do  with  the  charges,  both  from  an  em- 
ployer's perspective,  a  patient's  perspective,  with  the  restriction  of 
choice  on  the  patient's  part,  and  potential  conflict  of  interest. 

Mr.  Ford.  All  right,  there  have  been  several  articles  in  the  major 
newspaper  in  Memphis,  and  I  think  that  one  even  appeared  this 
morning.  But  can  you  explain  which  procedures  are  included, 
maybe,  in  the  $7,100  charge  by  the  lithotripsy  organization? 

Ms.  Miller.  From  what  I  understand,  the  $7,100  includes  any- 
thing associated  with  the  actual  zapping  of  the  stone,  which  is 
really,  essentially  what  happens.  It  does  not  include  the  $2,000  for 
the  urologist  fee. 

Now,  from  what  I  understand,  it  is  very  hard  to  compare  what 
the  old  charge  was,  and  make  it  an  apples-to-apples  comparison, 
mainly  because  with  the  old  charge  there  may  have  been  a  hospi- 
talization of  a  day  or  two,  with  anesthesiologist  charges,  and  often 
be  billed  under  one  normal  inclusive  charge. 

Mr.  Ford.  These  procedures  would  be  considered  as  usual  and 
customary,  is  that  it? 

Ms.  Miller.  The  procedure  or  the  doctor?  No. 

Mr.  Ford.  Yes.  For  the  $7,100  fee.  You  are  saying,  billing  sepa- 
rately, but  

Ms.  Miller.  The  $7,100  is  not  subjected  to  ''usual  and  custom- 
ary," because  that  is  an  equipment.  Only  physicians  charges  are 
subjected  to  ''usual  and  customary,"  not  facilities  or  equipment. 

Mr.  Ford.  I  know  when  one  of  the  newspaper  articles  appeared 
in  our  newspaper,  in  talking  with  Blue  Cross/ Blue  Shield,  and 
some  of  the  other  health  organizations,  they  indicated  that  these 
procedures  were  considered  usual  and  customary,  that  falls  within 
the  $7,100  fee. 

Ms.  Miller.  Only  physicians  charges  are  under  a  usual  and  cus- 
tomary fee.  There  is  some  confusion  on  that.  Only  procedure  codes 
under  physician's  charges  would  even  be  under  a  usual  and  cus- 
tomary. They  may  be  referring  to  the  fact  that  that  may  be  a  typi- 
cal community  rate,  but  it  was  not  prior  to  this  machine  coming 
into  town.  And  according  to  some  of  the  other  examples,  it  is  still 
higher  than  what  you  should  expect  for  our  community. 

Mr.  Ford.  Well,  can  you  explain  to  the  committee  the  procedures 
under  the  $1,100  fee  of  the  new  machines? 

Ms.  Miller.  OK.  I  did  not  bring  that  up  before  the  group,  but  it 
was  in  my  written  statement.  I  really  do  not  know.  We  had  a  pro- 
posal from  a  company  in  California  who  offered  to  bring  a  machine 
that  they  said  was  similar,  for  $1,100  per  treatment,  which  we 
would  prefer  over  the  $7,100  per  treatment. 

However,  you  must  have  a  physician — a  urologist — who  is  willing 
to  perform  the  procedure,  and  from  what  I  understand,  they  have 
signed  a  no-compete  contract,  which  says  that  they  will  not  use  any 
other  machine,  other  than  the  one  that  they  own. 

So,  all  the  machines  in  the  world — $1,100  or  whatever— would 
not  do  us  any  good. 
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Mr.  Ford.  My  time  might  be  expiring,  but  I  know  that  the  same 
treatment,  and  the  same  machine — and  1  think  the  chairman 
might  have  touched  upon  it — out  in  CaUfornia,  and  in  Minnesota 
has  been  used.  The  total  per  treatment  charges  exceeded  the  $7,100 
in  many  instances.  You  can  correct  me  if  I  am  wrong. 

Ms.  Miller.  OK.  The  proposal  that  we  got  was  for  $1,100  per 
treatment. 

Mr.  Ford.  That  is  only  for  the  use,  the  rental,  of  the  machine 
alone,  is  it  not? 

Ms.  Miller.  Yes,  but  it  is  an  out-patient,  nonhospitalized  treat- 
ment, which  is  the  same  as  the  one  that  the  Lithotripsers,  Inc., 
people  have. 

You  realize  that  this  $9,100  for  this  treatment  is  for  a  1-hour  out- 
patient charge. 

Mr.  Ford.  Right. 

Ms.  Miller.  It  is  1  hour. 

Mr.  Ford.  And  this  $7,100  fee  is  a  global  fee. 

Ms.  Miller.  The  $7,100,  plus  $2,000  for  the  urologist,  is  global  for 
the  1  hour  out-patient  procedure — yes. 

Mr.  Ford.  And  the  other  per  treatment  is  a  la  carte. 

Ms.  Miller.  That  was  not  the  proposal  as  I  read  it.  I  think 
maybe  for  the  $1,100,  there  may  be  some  things  that  were  not 
listed  on  that.  Really,  right  now — I  sent  it  over  to  be  reviewed  by 
one  of  the  hospitals. 

Mr.  Ford.  Well,  reducing  any  of  the  costs  is  a  priority  for  me.  I 
just  wanted  to  make  sure,  after  reading  the  articles  in  our  local 
newspaper  

Ms.  Miller.  It  has  been  very  controversial.  It  has  stirred  up  a 
little  hostility  in  the  community,  needless  to  say.  And  we  are 
trying  to  do  an  apples-to-apples  comparison,  as  best  we  can. 

I  received  the  invitation  to  come  here  last  week,  and  it  was  a 
little  late  to  be  able  to  pull  very  many  bills  to  look  at  them. 

Mr.  Ford.  Well,  I  really  thank  you  for  appearing  before  the  com- 
mittee. 

Ms.  Miller.  Thank  you. 

Mr.  Ford.  Mr.  Chairman,  I  yield  back  the  balance  of  my  time. 
Chairman  Pickle  [presiding].  Thank  you,  Mr.  Ford. 
Mr.  Gradison. 

Mr.  Gradison.  Thank  you,  Mr.  Chairman.  Sorry  about  the  others 
on  the  panel,  but  I  want  to  address  my  question  to  Dr.  Miller,  too, 
because  this  is  an  intriguing  situation. 

I  am  especially  interested  in  knowing  what  the  Memphis  Busi- 
ness Group  on  Health,  itself,  is  doing  about  this.  In  particular,  has 
your  group,  as  a  group,  been  involved  in  attempting  to  bring  an 
antitrust  action,  or  participate  in  an  antitrust  action,  or  provide  in- 
formation, or  file  a  complaint  with  the  Justice  Department,  which 
might  lead  to  an  antitrust  action? 

Ms.  Miller.  We  have  had  some  conversation  with  both  the  Jus- 
tice Department  and  with  the  Federal  Trade  Commission. 

I  have  been  contacted  on  several  occasions,  have  had  phone  calls, 
and  answered  their  direct  questions.  We  have  not  brought  any  kind 
of  charges  ourselves  against  anyone.  But  we  are  certainly  cooperat- 
ing with  the  investigation,  or  the  evaluation,  at  this  point,  of  what 
is  going  on. 
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Mr.  Gradison.  Did  you  initiate  these  contacts,  as  an  organiza- 
tion, with  the  Justice  Department  or  the  Federal  Trade  Commis- 
sion, or  were  you  responding  to  an  inquiry  from  them? 

Ms.  Miller.  I  do  not  think  I  initiated  it.  I  sent  a  copy  of  an  arti- 
cle that  came  out  in  the  local  newspaper  to  the  Washington  Busi- 
ness Group  here,  and  asked  them^  to  respond  to  it,  and  I  think  it 
was  probably  during  the  course  of  passing  of  information  that  this 
happened. 

I  did  not  call  them,  but  when  they  called  me  I  certainly  support- 
ed their  efforts  in  looking  into  it. 

Mr.  Gradison.  Only  one  other  related  question— has  the  Mem- 
phis Business  Group  on  Health  at  any  point  considered  hiring  a 
urologist  from  outside  the  community  and  bringing  them  in  to  take 
care  of  the  patients  of  these  companies,  as  a  means  of  having,  a 
little  more  control  over  the  situation? 

Ms.  Miller.  Yes.  We  have  considered  it. 

Mr.  Gradison.  But  not  yet  

Ms.  Miller.  We  talked  about  it.  We  have  not  pursued  it. 

Let  me  tell  you  why.  I  represent  very  large  employers.  We  have 
100,000  covered  lives  in  Memphis,  and  about  90,000  outside  of 
Memphis.  We  probably  could  get  some  pricing  concessions.  There 
have  already  been  some  indications  of  willingness  to  talk  to  us 
about  that  because  of  how  big  we  are.  We  may  have  to  do  that,  be- 
cause the  $7,100  is  just  a  tremendous  hit. 

But,  I  feel  that  at  this  point  it  is  selling  the  community  out.  That 
if,  indeed,  the  big  guys  take  a  cut,  be  it  to  $5,000  or  $4,000,  the  rest 
of  the  citizens  in  Memphis,  who  are  not  represented  by  this  arm, 
will  have  to  pay  the  higher  price.  And  in  a  community  that  has 
already  been  hit  hard  with  health  care  costs — we  have  a  very  high 
number  of  indigent  patients — at  this  point,  I  do  not  want  to  desert 
the  community. 

You  know,  I  am  here  today  as  another  way  of  trying  to  address 
the  problem. 

Mr.  Gradison.  I  understand  exactly  what  you  are  saying.  I  cer- 
tainly respect  the  community-wide  concerns  which  your  comments 
just  expressed. 

I  have  to  just  tell  you  what  runs  through  my  mind,  as  you  said 
that,  is  that  on  that  basis,  why  would  your  group  even  want  to  ne- 
gotiate managed  care  contracts  of  any  kind.  Because  the  argument 
could  always  be  made  that  an  effective  managed  care  arrangement 
on  the  part  of  the  major  buyers  runs  the  risk  of  shifting  costs  to 
others. 

Ms.  Miller.  It  does.  We  are  all  aware  of  this,  and  I  think  that  a 
lot  of  the  managed  care  efforts  that  we  have  done  have  been  crisis 
intervention.  ''Let's  do  this,"  and  as  soon  as  we  get  it  started,  let  us 
look  at  it  from  the  community  perspective.  What  can  we  do  to  try 
to  help  change  the  system. 

And  Memphis  is  doing  that.  We  are  just  now  ready.  We  did  our 
crisis  management,  and  now  we  are  trying  to  look  at  what  can  we 
do  to  try  to  stop  some  of  the  cost  shifting,  which  I  think  is  happen- 
ing. 

I  am  a  small  employer — the  Business  Group  is — even  though  we 
have  huge  clients.  I  had  a  72-percent  increase  in  my  insurance  pre- 
miums for  staff  this  year,  which  was  probably  typical  of  very  small 
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employers,  but  it  was  a  real  slap  in  the  face  when  you  look  at  what 
we  do  for  a  living. 

Mr.  Gradison.  Yes,  it  brings  the  message  home,  that  is  for  sure. 

Ms.  Miller.  Yes. 

Mr.  Gradison.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Ford.  Mr.  Chairman,  can  I  be  recognized  for  30  seconds? 

Chairman  Pickle.  Go  ahead,  I  will  yield. 

Mr.  Ford.  I  wanted  to  just  pick  up  where  Mr.  Gradison  left  off.  I 
certainly  can  understand  the  position  of  Dr.  Miller,  here,  and  at 
the  same  time,  Medstone.  I  am  also  aware  of  the  situation  in  Cali- 
fornia and  Minnesota.  Since  the  episode  covers  all  of  the  compo- 
nents of  this  care,  we  do  not  want  to  impose  a  higher  charge  than 
the  $7,100. 

Dr.  Miller,  you  said  earlier  that  you  would  like  to  rent  this  ma- 
chine for  $1,100.  When  we  take  in  all  of  the  components,  like  we 
have  seen  in  other  parts  of  the  country,  I  am  still  uncertain  what 
the  actual  care  costs  will  be  in  the  Medstone — costs  other  than  the 
$1,100  for  the  rental  of  the  equipment  itself. 

Ms.  Miller.  Is  that  a  question? 

Mr.  Ford.  It  was  not  a  question,  it  was  just  a  comment. 

Ms.  Miller.  Well,  the  thing  with  Medstone  has  never  been  pur- 
sued. Medstone  is  a  piece  of  equipment  for  which  we  received  a 
proposal  from,  out  of  California,  and,  again,  I  sent  it  to  the  hospi- 
tal. I  am  looking  more  at  comparing  the  $7,100  against  the  old  ma- 
chine, use  of  the  machine,  of  $3,300  to  $3,600  range  of  what  we 
probably  were  paying  prior. 

The  Medstone  thing  has  really  never  been  pursued  because  of 
the  fact  that  we  could  not  evaluate  exactly  what  it  was  they  were 
offering. 

Mr.  Ford.  But  I  do  not  want  to  get  a  global  fee  confused  with  the 
mere  rental  of  the  machine.  There  is  a  big  difference  in  $1,100  and 
$7,100.  And  we  have  seen,  with  other  charges,  the  cost  of  the  Med- 
stone or  whatever,  increases  from  $7,500  to  $9,500  if  you  look  at  it 
as  a  global  fee. 

Ms.  Miller.  Our  data  has  not  really  shown  that.  It  probably  is 
within — just  trying  to  do  apples-to-apples^ — it  probably  is  within  the 
$3,300  to  $3,600  range  as  compared  to  the  $7,100,  exclusive  of  the 
$2,000. 

Mr.  Ford.  But,  you  do  not  have  any  procedural  breakdowns  as  to 
what  brings  it  up  from  the  $3,300  to  $3,600.  It  is  just  a  guesstima- 
tion;  is  that  correct? 

Ms.  Miller.  Yes,  it  is  very  difficult,  because  in  the  past  it  was 
billed  and  may  include  hospitalization  charges  for  overnight,  or  2 
days.  So  it  is  very  difficult  because  of  the  billing  practice,  of  seeing 
the  comparison. 

So  what  I  did  was  call  the  hospital  who  is  part  owner  of  the  ma- 
chine, and  said,  *'Give  me  an  apples-to-apples  comparison,  that  I 
am  real  comfortable  with  saying  that  probably  the  $3,300  to  $3,600 
range  would  be  comparable  to  $7,100." 

So,  if  we  cannot  have  the  $1,100,  at  least  give  us  back  the  $3,300 
to  $3,600. 

Mr.  Ford.  Right,  and  what  happens  with  the  Medstone  if  the 
first  care  does  not  break  up  the  stones,  what  is  the  charge  for  the 
second  time  around? 


157 


Ms.  Miller.  Again,  we  have  not  really  pursued  the  Medstone. 
We  have  been  working  with  the  area  hospital,  but  from  what  I  un- 
derstand in  their  proposal  is  that  any  followup  within  a  predefined 
time,  like  the  Lithotripsers,  Inc.,  would  be  done  a  second  time  with- 
out additional  charges. 

Mr.  Ford.  OK.  Thank  you,  Mr.  Chairman. 

Chairman  Pickle.  Dr.  Miller,  or  any  of  the  panel,  there  seems  to 
be  quite  a  spread  about  costs  on  these  lithotripsy  machines.  One  is 
at  $3,400,  the  one  the  physician  owned  is  $7,100,  and  another  group 
has  offered  to  bring  them  in  for  much  cheaper. 

So,  it  seems  to  me  our  problem  is  one  about  cost.  It  is  not  one  of 
overutilization,  is  it? 

I  will  ask  you,  Dr.  Miller,  with  these  machines  is  it  a  matter  of 
overutilization?  Is  that  our  problem? 

Ms.  Miller.  In  our  case,  it  is  too  early  to  tell,  because  this  just 
happened  in  May. 

I  went  into  our  data  base  to  look  to  see,  and  from  my  companies 
who  I  was  representing,  we  did  not  have  any  in  Memphis  for  3 
months  prior  to  the  machine  coming  in.  We  had  eight  in  the  next  3 
months.  It  may  be  too  soon.  If  that  is  an  indication,  we  are  in  trou- 
ble. 

Chairman  Pickle.  Well,  from  the  statements  that  most  of  you 
made,  I  do  not  get  the  impression  that  our  problem  is  one  of  overu- 
tilization with  respect  to  these  machines — these  kidney  machines. 
That  could  be  done,  but  that  would  be  very  difficult,  any  more  than 
you  cannot  overutilize  in  chemotherapy.  That  is  almost  a  fact. 

Now,  our  problem,  then,  is  one  of  cost.  And  the  assumption  is  if 
the  machines  are  owned  by  physicians,  that  automatically  is  going 
to  be  a  much  higher  cost  than  anybody  else's.  Now,  that  may  or 
may  not  be  true. 

Let  us  suppose  that  we  take  that  first  step.  What  guarantee  can 
you  give  me  that  the  cost  would  not  be  the  same,  or  would  be  very 
low,  if  the  machines  were  owned  by  nonphysicians? 

Mr.  Cooper.  Well,  the  only  guarantee  that  one  can  give  is  that 
you  would  have  real  competition.  That  is,  you  would  not  face  the 
prospect  of  having  anyone  who  is  looking  at  the  community  being 
faced  with  an  iron-clad  contract  that  says,  "You  cannot  get  pa- 
tients." 

So,  the  presumption  is  that  if  you  did  not  have  locked  up  self- 
referral,  or  self-dealing,  you  would  get  competition. 

Chairman  Pickle.  That  might  be  true  if  there  is  one  machine  in 
the  world,  or  one  machine  in  the  city.  There  are  going  to  be  more 
and  more  and  more  of  these  machines,  and  there  is  going  to  be 
competition,  whether  they  are  owned  by  the  physicians  or  whether 
they  are  owned  by  groups  of  nonphysicians. 

Mr.  Cooper.  Well  

Chairman  Pickle.  So  that  is  going  to  be  inevitable.  Most  of  the 
time  when  you  get  a  new  machine  that  is  different,  and  nobody 
else  has  got  it,  the  cost  seems  to  go  way  up,  and  it  comes  way  down 
when  you  get  the  competition. 

And  I  am  just  saying  to  you,  I  do  not  know  that  you  are  auto- 
matically going  to  have  a  much  cheaper  price  when  it  is  owned  by 
nonphysicians. 
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Now,  you  seem  to  think,  or  some  of  you  seem  to  think,  that  the 
physician  ownership  is  a  problem.  Mr.  Schwade. 

Dr.  Schwade.  Yes.  Now,  with  radiation  therapy  we  are  talking 
about  a  different  situation.  We  are  talking  about  extremely  expen- 
sive pieces  of  equipment  which,  if  they  are  bought  by  self-referral 
groups  of  physicians,  results  in  instances  such  as  in  Dade  County, 
Fla.,  where  I  practice,  where  you  can  have  hospitals  where  there 
already  existing  units,  costing  upward  of  $3  to  $4  million,  and  a 
group  of  self-referral  physicians  creates  a  situation  where  you  have 
twice  as  much  equipment  being  utilized  by  the  same  number  of  pa- 
tients and  that  is  a  cost  that  is  borne  by  the  community  that  is  ac- 
tually higher. 

And  there  is  also  tremendous  potential  for  overutilization  of 
treatment  of  cancer  patients. 

Chairman  Pickle.  All  right.  Let  me  ask  you  about  that=  Your  tes- 
timony states  that  there  is,  *'a  tremendous  potential  for  overutiliza- 
tion of  radiation  therapy  when  physicians  refer  their  cases  to  a  ra- 
diation center." 

Now,  the  Florida  study  that  we  heard  early  this  morning  found 
no  overutilization  in  the  case  of  physician-owned  radiation  therapy 
centers. 

So,  I  ask  you  then,  what  evidence  of  overutilization  are  you 
aware  of? 

Dr.  Schwade.  Well,  I  can  give  you  a  number  of  examples  in  Dade 
County,  Fla. 

Chairman  Pickle.  All  right.  Give  them  to  me. 

Dr.  Schwade.  The  first  one  is  the  one  I  am  most  familiar  with, 
which  involved  Baptist  Hospital  of  Miami,  which  had  a  

Chairman  Pickle.  Which  hospital? 

Dr.  Schwade.  Baptist  Hospital  of  Miami,  which  had  a  very  fine 
physical  plant,  and  as  the  population  of  cancer  patients  from  south 
Dade  County  expanded,  the  neighboring  hospital — South  Miami — 
also  got  a  certificate  of  need  from  the  State  to  build  a  radiation  on- 
cology department. 

But  despite  that,  a  group  of  80  to  100  of  the  largest  users  of  both 
those  hospitals  was  organized  by  one  of  the  surgeons  in  the  hospi- 
tal, to  create  a  unit  which  was  located  several  miles  from  either  of 
those  hospitals,  and  the  condition  today  is  that  you  now  have  seven 
linear  accelerators — which,  depending  on  the  energy  can  run  from 
$500,000  to  $1.5  or  $2  million  each — in  a  community  that  could 
probably  be  well-served  with  three  or  four.  Now,  that  is  a  cost  that 
has  to  be  borne  by  that  community. 

In  South  Broward  County,  which  is  just  neighboring  Miami,  in 
the  Ft.  Lauderdale  area,  at  Hollywood  Memorial  Hospital,  actually 
slightly  earlier  than  the  Baptist  example,  a  similar  incident  took 
place,  where  the  largest  referrers  to  the  cancer  services  at  that  hos- 
pital also  put  up  a  radiation  therapy  unit  which  eventually  forced 
the  hospital  to  have  to  buy  the  second  unit,  and  the  hospital  now 
operates  two  units,  where  one  would  have  been  sufficient  before. 

Chairman  Pickle.  Well,  you  are  not  charging  that  a  physician  is 
prescribing  extra  or  excessive  treatments  of  radiation,  are  you? 

Dr.  Schwade.  What  I  am  saying  is  that  these  type  of  self-referral 
situations  create  a  situation  where  an  entity  can  become  economi- 
cally feasible  where  otherwise  it  would  not  be  economically  feasi- 
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ble.  That  is  a  form  of  overutilization  that  increases  the  cost  to  the 
community. 

Chairman  Pickle.  Well,  you  are  not  saying  that  the  physician 
can  recommend  an  additional  radiation  treatment  that  would  not 
necessarily  be  required. 

Dr.  ScHWADE.  There  is  a  tremendous  

Chairman  Pickle.  You  are  just  saying  there  is  a  tendency  for 
them  to  recommend  more  utilization  of  radiation  treatment  

Dr.  ScHWADE.  Well,  I  have  seen  that  happen.  I  have  seen  situa- 
tions where  physicians  are  in  a  position  to  make  a  decision  about 
whether  a  patient  with  a  marginal  is  referred  or  not  referred,  and 
they  referred  to  those  types  of  units. 

Chairman  Pickle.  I  would  like  for  you  to  give  this  committee,  if 
you  can,  which  hospital  in  Miami  and  which  physician  might  have 
made  repeated  prescriptions  for  unnecessary  radiation  treatment. 

If  you  would  let  us  have  that  information,  we  would  like  to  look 
into  it.  If  you  have  any  specific  cases  of  overutilization,  I  think  this 
committee  would  like  to  know  it. 

Dr.  Schwade.  I  cannot  give  you  a  specific  name  of  a  specific  pa- 
tient who  was  referred  by  a  specific  doctor. 

Chairman  Pickle.  Or  the  physician  who  is  overprescribing.  Can 
you  do  that? 

Dr.  Schwade.  A  specific  physician  who  is  overprescribing? 

Chairman  Pickle.  Can  you  give  us  the  name  of  any  physician 
who  is  actually  saying  to  a  patient,  ''We  are  going  to  send  you  for 
radiation  treatment,"  when  they  do  not  really  need  radiation  treat- 
ment, or  they  are  going  to  give  you  10  radiation  treatments  when 
they  only  need  1. 

Can  you  give  us  evidence  of  some  abuse  in  these  areas? 

Dr.  Schwade.  Well,  I  cannot  give  you  the  name  of  a  specific — at 
this  time — a  specific  physician  who  is  abusing  with  this  type  of  a 
referral  pattern. 

Chairman  Pickle.  Well  

Dr.  Schwade.  But,  I  think  

Chairman  Pickle.  If  you  can  give  it  later,  we  would  like  to  have 

it. 

Dr.  Schwade.  If  I  could  make  a  comment  about  the  Florida 
study.  Congressman,  which  you  brought  up. 

The  Florida  study  identified,  I  think,  if  I  recall,  approximately  31 
freestanding  radiation  therapy  centers  which  they  sent  question- 
naires to.  TVenty-three  of  those  responded. 

Part  of  the  problem  was  that  of  those  23,  10  were  actually  owned 
by  physicians,  and  the  remainder  were  joint  ventures. 

Their  conclusion  was  not  that  there  was  not  abuse,  but  that  they 
did  not  have  enough  data  to  make  a  conclusion. 

Chairman  Pickle.  That  may  be  a  factor,  and  that  is  common  to 
all  of  our  surveys,  though. 

Dr.  Schwade.  Well,  it  was  a  small  number  of  respondents.  But,  if 
I  could  emphasize  the  problem  that  we  are  dealing  with  are  not  en- 
tities that  are  owned  by  physicians.  I  feel  very  strongly  that  a  prac- 
ticing physician  has  a  right  to  own  the  facility  in  which  he  prac- 
tices. 

We  are  talking  about  situations  where  physicians  are  in  a  posi- 
tion to  refer  patients  to  one  entity  or  another.  It  is  anticompetitive. 
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Chairman  Pickle.  I  see  your  point  on  that. 

Mr.  Shauf,  you  said  right  toward  the  last  of  you  testimony  that 
the  physical  therapy  facilities  in  your  great — that  is  in  New 
York — have  no  competition  from  physician-owned  facilities  because 
they  pay  ''consultation  fees"  to  referring  physicians. 

Now,  I  want  you  to  describe  to  me  what  kind  of  fees,  what  kind 
of  ''consultation  fees,"  and  what  was  the  amount  of  these  fees? 

What  is  the  difference  between  these  fees  and  a  kickback? 

Mr.  Shauf.  I  do  not  believe  there  is  any  difference  between 
those.  The  situation  is  one  in  which  there  was  a  physical  therapist 
who  started  out  his  own  practice  in  a  community  where  physical 
therapy  seemed  to  be — particularly  in  private  practice — seemed  to 
be  doing  quite  well. 

After  a  short  period  of  time,  this  gentleman  was  not  able  to  get 
his  practice  off  the  ground,  if  you  will,  and  made  a  consultation 
with  one  of  the  other  physical  therapy  groups  that  seemed  to  be 
doing  quite  well,  to  inquire  as  to  what  he  was  doing  wrong. 

And  he  was  told  that  what  he  was  doing  wrong  was  that  he  was 
not  playing  the  game.  He  was  not  providing  fees  back  to  the  physi- 
cians. 

In  what  form  these  fees  took  place,  I  am  not  really  sure,  and  I 
would  be  more  than  happy  to  work  with  this  member  of  our  asso- 
ciation to  get  you  that  data,  however. 

Chairman  Pickle.  This  committee  would  like  to  be  sure  of  those 
kind  of  charges,  because  if  they  are  "being  required  to  pay  consul- 
tation fees,"  that  is  mighty  close  to  kickbacks,  unless  there  is  some 
other  way  to  explain  it. 

I  would  like  for  you  to  give  us  any  information  in  that  respect 
that  you  have. 

So,  I  am  going  to  ask  the  staff  to  be  in  touch  with  you  as  a  fol- 
lowthrough,  and  we  will  see  what  we  can  find  out  about  that. 
Mr.  Shauf.  Yes, 

Chairman  Pickle.  Now,  Mr.  Cooper,  your  testimony  indicated 
that  physicians  order  more  services  when  they  invest  in  ancillary 
medical  facilities.  But  your  discussion  seemed  to  be  limited  to  clini- 
cal labs.  Am  I  correct  on  that? 

Mr.  Cooper.  Well,  the  predominant  evidence  over  the  past 
decade  has  been  with  clinical  labs,  but  you  are  now  getting  mount- 
ing evidence  of  overutilization  in  MRI  and  physical  therapy  as 
well. 

Chairman  Pickle.  Well  then,  you  are  saying  that  in  addition  to 
prohibiting  doctors  from  referring  Medicare  patients  to  a  clinical 
lab,  that  we  probably  ought  to  have  the  same  kind  of  limitation 
with  respect  to  MRIs  or  physical  therapy  and  all  the  other  treat- 
ments. Is  that  correct? 

Mr.  Cooper.  It  is  our  belief  that  when  you  get  enough  data  and 
the  opportunity  to  study  it,  you  are  going  to  find  the  same  pattern 
of  abuse,  within  certain  limits  set  by  physician  practice. 

But  clearly,  MRI  and  physical  therapy  have  started  to  generate 
the  same  sort  of  clear  evidence  on  patterns  of  abuse. 

Chairman  Pickle.  Well,  we  have  another  panel  yet  to  be  heard 
from  today,  so  I  do  not  think  we  will  continue. 

We  may  be  submitting  to  some  of  you  individuals  some  questions 
for  further  response.  But  I  would  also  say  to  you,  when  we  are 
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asking  for  some  of  these  "charges,"  give  us  the  facts  and  some  in- 
formation on  it,  and  we  will  try  to  follow  through  to  see  if  that  is 
taking  place. 
Thank  you  very  much. 

Now,  the  Chair  would  ask  the  last  panel,  consisting  of  Thomas 
Mills  and  Hal  Mardis  if  they  will  please  come  forward. 

Thomas  Mills  is  counsel  of  Radiation  Care,  Inc.,  from  Atlanta 
Ga.  Where  is  Mr.  Mills? 

Mr.  Mills.  I  am  here,  sir. 

Chairman  Pickle.  Do  you  have  some  individual  with  you? 

Mr.  Mills.  I  do,  sir.  I  have  with  me  Dr.  Edward  Hughes,  who  is 
vice  president  of  medical  affairs  for  Radiation  Care,  sitting  at  my 
left,  your  right,  sir. 

Chairman  Pickle.  From  Atlanta? 

Mr.  Mills.  Yes,  sir. 

Chairman  Pickle.  All  right. 

Then  Hal  Mardis  is  the  past  president  of  the  American  Litho- 
tripsy Society,  from  Omaha,  Nebr. 

Mr.  Mills,  if  you  will  proceed  first.  And  I  would  ask  both  of  you — 
we  have  legislation  on  the  floor,  and  we  are  anticipating  another 
vote — if  you  would  summarize  your  testimony  for  approximately  a 
5-minute  period,  we  would  appreciate  that. 

Mr.  Mills.  I  would  be  glad  to  do  that,  sir. 

STATEMENT  OF  THOMAS  L.  MILLS,  COUNSEL,  RADIATION  CARE, 
INC.,  ATLANTA,  GA.,  ACCOMPANIED  BY  EDWARD  N.  HUGHES, 
M.D.,  PH.D.,  VICE  PRESIDENT,  MEDICAL  AFFAIRS 

Mr.  Mills.  Mr.  Chairman,  my  purpose  here  is  to  give  a  little  defi- 
nition to  the  debate  that  we  have  heard  earlier  on. 

We  support  most  of  the  groundwork  that  was  laid  here  by  you, 
and  by  Chairman  Stark,  Mr.  Schulze,  and  Mr.  Gradison,  about  how 
these  things  ought  to  be  looked  at — what  the  proper  role  of  the 
Government  is  in  looking  to  see  if  there  is  abuse  or  not. 

And  we  would  urge,  therefore,  a  very  clinical  look  at  what  is  and 
is  not  alleged,  what  is  and  is  not  possible,  what  is  and  is  not 
proven.  And  we  think  that  the  Florida  study,  for  all  of  its  many 
faults,  nevertheless  is  an  enormous  addition  to  the  learning  on  the 
subject,  and  we  think  it  is  very  valuable. 

What  we  would  urge,  Mr.  Chairman,  is  an  analytical  basis  for 
looking  at  the  issue  of  physician  self-referral.  What  kind  of  abuse 
can  occur? 

Overutilization  is  the  prime  evil.  There  is  some  evidence  of  over- 
pricing, because  of  the  alleged  hold  on  a  patient  that  a  physician 
has.  There  is  also  alleged  generally  mistreatment  of  patients. 

Now,  looking  at  it  from  that  kind  of  a  framework,  the  empirical 
results  from  the  Florida  study  are  not  surprising.  In  a  situation 
where  a  physician  refers  lab  tests  to  a  clinical  laboratory,  it  is  pos- 
sible for  the  physician's  financial  interest  to  cloud  his  therapeutic 
judgment.  You  can  order  five  lab  tests  or  six  lab  tests,  and  it  is 
very  hard  to  weed  out  whether  it  is  proper — whether  it  is  therapeu- 
tically or  financially  indicated. 

It  is  possible  to  order  more  x  rays  rather  than  fewer.  It  is  possi- 
ble to  send  a  patient  for  physical  therapy  for  a  longer  period, 
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rather  than  shorter,  because  in  each  case  the  physician's  discretion  ^ 
is  indicated.  It  is  not  practically  possible  to  subject  a  patient  to  lith- 
otripsy who  does  not  have  a  kidney  stone  show  up  in  the  cross- 
hairs of  the  machine.  Nobody  is  being  subjected  to  chemotherapy, 
or  radiation  therapy,  who  does  not  have  the  medical  indication.  I 
do  not  know  of  any  case  where  a  patient  is  being  subjected  to 
kidney  dialysis,  who  does  not  have  end-stage  renal  disease. 

And  so,  in  those  cases,  the  overutilization  argument  is  simply 
nonexistent,  and  if  there  is  overpricing,  then  the  overpricing  ought 
to  be  looked  at  on  an  economic  model.  Is  there  a  basis  for  it?  Is 
there  an  alternative  facility?  What  would  the  situation,  the  eco- 
nomic environment  be,  in  the  absence  of  the  existing  facilities. 

I  think  that  we  can  see  from  Florida,  itself,  with  the  tremendous 
extent  of  physician  investment  there,  what  would  the  climate  and 
the  environment  be  for  treatment  were  you  to  wipe  that  physician 
investment  out  right  now? 

So,  one  fault  I  have  with  the  Florida  study  is  there  is  no  chrono- 
logical look  at  when  and  how  and  why  physicians  got  involved  in 
their  investment.  And  is  there  a  basis  to  conclude  that,  but  for  the 
physician  investment,  there  would  not  be  the  facility  that  is 
needed? 

I  have  a  lithotripsy  client  in  Florida  who  tried  in  1986,  1987,  and 
1988  to  get  the  hospitals  in  northwest  Florida  to  purchase  a  litho- 
tripsy machine.  All  of  the  urologists  tried  for  2  years  to  get  the  hos- 
pital to  purchase  a  machine.  The  hospital  did  not  purchase  a  ma- 
chine. Their  patients  either  had  to  go  to  Gainesville,  a  couple  of 
hours  away,  or  they  were  subjected  to  open  surgery. 

The  cost  in  Gainesville,  at  the  University  of  Florida,  was  about 
$11,000  per  procedure.  The  cost  of  surgery  is  approximately  the 
same,  involves  about  2  weeks  in  the  hospital,  and  6  to  8  weeks  re- 
covery time. 

The  physicians  all  got  together,  bought  the  machine,  set  up  the 
facility,  and  from  day  one  the  facility  has  been  chock-a-block.  The 
cost  of  the  procedure  was  cut  in  half.  So,  but  for  that  physician  in- 
vestment, the  patient  population  in  northwest  Florida  would  be 
tremendously  disserved. 

This  is  an  example.  And  I  have  heard  other  examples,  on  the 
other  side  of  this  debate,  today,  which  are  compelling.  That  is  to 
say  that  physician-ownership  is  always  right,  but  it  is  certainly  not 
always  wrong.  If  you  will  use  the  analytical  basis  which  the  empiri- 
cal data  in  the  Florida  study  presents,  and  logic,  and  the  natural 
constraints  of  medical  practice,  I  think  it  gives  us  a  good  handle  on 
where  to  look  and  where  not  to  look. 

Now,  let  me  look  at  radiation  therapy,  itself,  and  I  want  to  take 
specific  issue  with  the  witness  on  the  previous  panel.  It  is  true,  Mr. 
Chairman,  that  only  about  40  percent  of  patients  with  cancer  are 
properly  subjected  to  radiation  therapy,  as  opposed  to  surgery  or 
chemotherapy,  or  a  combination  of  all  of  those. 

But  the  medical  indications  and  the  constraints  on  the  system 
are  such  that  it  is  inconceivable  to  me  that  anyone  is  being  subject- 
ed to  radiation  therapy  who  is  not  indicated  for  that  under  good 
medical  practice. 

And  I  was  glad  to  see  the  chair  ask  the  question,  and  ask  the 
witness  to  submit  the  data,  because  in  radiation  therapy,  if  there  is 
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a  doctor  who  is  treating  a  patient  who  does  not  need  it,  it  is  the 
radiation  oncologist  who  is  doing  that,  not  the  referring  doctor. 
There  is  a  very,  very  sharp  difference,  here,  between  referring  doc- 
tors, as  a  general  rule,  and  treating  doctors. 

A  referring  doctor  in  a  clinical  laboratory  situation  orders  the 
test  and  it  is  done.  A  referring  doctor  in  a  diagnostic  radiology  situ- 
ation orders  an  x  ray  or  a  CT  scan  and  it  is  done. 

A  referring  doctor  in  radiation  therapy  sends  his  patient  to  the 
radiation  oncologist,  who  alone  decides  whether  or  not  the  proce- 
dure is  to  be  done  and,  if  so,  the  whole  treatment  regimen. 

So  if  the  witness,  in  fact,  were  aware  of  an  abuse — of  a  particular 
abuse  in  radiation  therapy — it  would  not  have  been  an  abuse  borne 
of  the  referring  doctor,  but  of  the  radiation  therapist. 

And  no  less  friend  of  physician  joint-ventures — and  I  say  that 
with  a  smile — than  the  Inspector  General  of  the  United  States  re- 
gards hospitals  and  treating  doctors  in  the  same  category  of  ''inter- 
ested investor,"  as  he  does  ''referring  doctors."  It  is  easy  to  see  that 
a  radiation  therapist  who  practices  at  a  hospital  would  be  under 
the  same  constraints  from  the  hospital  as  he  would  be  from  medi- 
cal oncologists,  urologists,  and  pulmonologists  who  might  own  the 
facility. 

I  reject,  categorically,  the  notion  of  abuse  in  radiation  therapy.  It 
is  practically  impossible,  and  if  there  is  any  abuse,  it  is  on  the  part 
of  the  radiation  oncologist,  whom  the  witness  defends  completely  as 
having  the  right  to  own  the  facility. 

It  is  clear  to  say  that  if  a  radiation  oncologist  owned  the  whole  of 
the  facility,  his  financial  incentive  would  be  massively  more  than  if 
he  coowns  it  with  referring  doctors,  since  he  is,  in  that  case,  the 
gatekeeper. 

That  completes  my  oral  presentation. 

[The  prepared  statement  follows:] 
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TESTIMONY  OF  THOMAS  L.  MILLS 
ON  BEHALF  OF  RADIATION  CARE,  INC. 


My  name  is  Thomas  Mills.  I  am  a  principal  in  the  Washington 
D.C.  law  firm  of  Dyer,  Ellis,  Joseph  &  Mills.  I  am  here  today  on 
behalf  of  Radiation  Care,  Inc.,  which  provides  outpatient  radiation 
therapy  services  utilized  in  the  treatment  of  cancer.  As  you  know, 
I  also  represent  a  number  of  national  and  local  physician-owned 
providers  of  therapeutic  treatments,  including  T"  Medical,  Inc.  I 
will  be  pleased  to  answer  questions  concerning  any  of  these 
therapies.     Thank  you  for  the  opportunity  to  speak  today. 

With  me  is  Edward  N.  Hughes,  M.D.,  Ph.D.,  a  radiation 
oncologist  and  Radiation  Care's  Vice  President  for  Medical  Affairs. 
Prior  to  joining  Radiation  Care,  Dr.  Hughes  was  an  Assistant 
Professor  in  the  Department  of  Radiation  Oncology  at  the  University 
of  Pennsylvania  School  of  Medicine  and  was  on  the  staff  of  the 
Department  of  Radiation  Oncology  at  the  Hospital  of  The  University 
of  Pennsylvania.  During  1987  and  1988,  Dr.  Hughes  was  chief 
resident  in  radiation  oncology  at  the  Joint  Center  for  Radiation 
Therapy  at  Harvard  Medical  School.  Dr.  Hughes  received  an  M.D., 
Ph.D.  degree  from  Johns  Hopkins,  and  is  a  member  of  a  number  of 
societies.  He  is  board  certified  in  both  Pediatrics  and  Radiation 
Oncology.  Dr.  Hughes  will  answer  any  medical  questions  you  may 
have. 

Radiation  Therapy 

Radiation  therapy,  which  treats  cancer  with  high-energy 
radiation,  is  used  alone  and  in  conjunction  with  surgery, 
chemotherapy  and,  to  a  lesser  extent,  hormone  therapy  and 
immunotherapy.  Radiation  therapy  is  used  both  to  cure  cancer  by 
destroying  and  eliminating  cancer  cells,  and,  where  curing  the 
cancer  is  not  possible,  as  palliative  treatment,  which  is  the 
shrinking  of  tumors  in  order  to  reduce  pain  and  other  symptoms. 

While  we  are  all  aware  of  the  unfortunate  prevalence  of 
cancer,  the  statistics  are  nonetheless  startling.  According  to  the 
American  Cancer  Society,  about  seven  million  Americans  have  a 
history  of  cancer  and  about  76  million  will  eventually  contract  the 
disease.  In  1991  alone,  approximately  1.1  million  Americans  will 
be  diagnosed  as  having  cancer,  excluding  relatively  minor  forms  of 
skin  cancer.  With  an  estimated  one  half  of  all  cancer  patients 
receiving  radiation  therapy  according  to  the  National  Institutes  of 
Health,  it  is  clear  that  high-quality  radiation  therapy  must  be 
readily  accessible  to  all  Americans  at  a  reasonable  cost. 
Outpatient  radiation  therapy,  such  as  that  provided  by  Radiation 
Care,  will  play  an  increasingly  important  role  in  treating  cancer 
patients. 

Radiation  Care.  Inc. 

Radiation  Care  opened  its  first  radiation  therapy  center  in 
June  1991  and  currently  has  ten  centers  in  operation  or  under 
development  in  Georgia,  South  Carolina,  North  Carolina,  Virginia, 
Maryland,  Tennessee  and  California.  Radiation  Care  provides 
treatment  to  private  and  Medicare  patients  with  about  30  percent  of 
its  revenues  deriving  from  Medicare.  Radiation  Care's  stockholders 
include  some  practicing  medical,  oncologists  and  other  physicians 
who  may  refer  cancer  patients  whose  condition  requires  radiation 
therapy  to  the  company's  centers. 

Radiation  Care  has  been  designed  from  the  ground  up  by  some  of 
the  preeminent  cancer  treatment  specialists  in  the  country.  It  has 
also  been  designed  with  a  sensitivity  to  the  criticisms  that  are 
levelled  at  healthcare  providers  which  include  physician  ownership, 
and  with  a  goal  to  achieve  compliance  with  the  HHS  Inspector 
General's  safe  harbors.  The  organization  of  radiation  therapy 
centers    is    highly    capital    intensive,    and    the    investment  of 
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physicians  and  others  in  the  company  was  sought  to  provide  needed 
capital.  No  potentially  referring  physician  or  other  stockholder 
owns  an  interest  in  an  individual  center;  every  referring  physician 
who  is  a  stockholder  has  an  interest  in  the  company  which  is  so 
minuscule  as  to  negate  any  incentive  to  cloud  his  therapeutic 
judgement;  and  the  method  of  remuneration  for  the  company's 
radiation  oncologists  has  been  designed  to  avoid  any  incentive 
based  upon  volume  or  cost  of  services  rendered. 

A  key  element  of  Radiation  Care's  commitment  to  providing 
quality  cancer  treatment  is  to  employ  radiation  oncologists  with 
superior  academic  training  and  experience  in  their  specialty.  The 
choice  of  radiation  oncologist  is  important,  because  it  is  he  or 
she  who,  following  a  referral  from  a  medical  oncologist  or  other 
physician,  ultimately  decides  whether  radiation  therapy  is  an 
appropriate  treatment,  prescribes  the  type  and  amount  of  therapy 
and  supervises  its  administration.  This  responsibility  makes  the 
radiation  oncologist  the  "gatekeeper"  of  radiation  therapy. 

Radiation  Care  encourages  its  radiation  oncologists  to 
participate  actively  not  only  in  the  local  medical  community  served 
by  the  center  under  their  supervision  but  also  in  the  nationwide 
medical  community.  Many  of  the  company's  radiation  oncologists 
have  experience  in  teaching  hospitals  and  the  company  requires  them 
and  supports  their  ability  to  keep  abreast  of  and  participate  in 
developments  in  cancer  research.  In  this  respect  Radiation  Care  is 
one  of  the  pioneer  users  of  "IMPAC"  —  a  cost-effective  computer 
software  system  linking  each  of  the  Radiation  Care  centers.  The 
primary  function  of  the  IMPAC  system  is  quality  assurance  — 
radiation  treatments  of  each  patient  are  recorded  in  great  detail 
and  are  verified  on  a  daily  basis.  There  is  also  a  nationwide  data 
base  containing  a  patient  and  tumor  registry.  Finally,  the  IMPAC 
system  allows  each  Radiation  Care  center  to  be  linked 
instantaneously  to  sophisticated,  state-of-the-art  radiation 
treatment  planning.  The  IMPAC  data  base  will  provide  cancer 
researchers  with  a  wealth  of  data  with  which  they  can  analyze  how 
new  medical  technologies  work  in  both  university  settings  and  in 
communities  nationwide. 

In  short.  Radiation  Care  is  inalterably  committed  to  becoming 
a  major  force  in  advancing  cancer  treatment  in  the  United  States. 


Development  of  Outpatient  Services  and  Joint  Ventures 

The  focus  of  my  testimony  will  be  the  Florida  study  on 
physician  self-ref erral .  I  will  begin  with  an  overview  of  the 
Florida  study  and  complete  my  testimony  with  a  discussion  of 
radiation  therapy  joint  ventures. 

In  the  course  of  my  practice,  I  have  represented  various 
health  care  providers  on  a  number  of  health  issues,  including  the 
issue  that  has  come  to  be  known  as  physician  self -referral.  I  have 
discussed  this  issue  with  many  members  of  the  Health  and  Oversight 
subcommittees  and  their  staffs  and  look  forward  to  continuing  this 
dialogue.  Because  the  federal  government  is  the  largest  payor  for 
medical  services,  the  U.S.  Congress  in  general  and  House  Ways  and 
Means  and  Senate  Finance  in  particular  have  the  right  and 
responsibility  to  ensure  that  taxpayer  dollars  are  well  spent. 

With  technological  advances,  it  is  now  possible  safely  to 
provide  sophisticated  services  outside  the  traditional  hospital 
setting  on  an  "outpatient"  basis  with  resulting  substantial  cost 
savings.  Local  physicians  have  identified  the  need  for  cost- 
effective,  quality  medical  care  in  their  communities.  By  pooling 
resources  and  sharing  equipment,  physicians  have  been  able  to  make 
the  substantial  capital  investments  required  to  provide  specialized 
services.  By  offering  relatively  few  services,  these  new  health 
care  joint  ventures  can  and  have  provided  quality  care  at  a 
reasonable  cost. 
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As  we  all  recognize,  health  care  costs  comprise  a  steadily 
increasing  portion  of  the  federal  budget  and  our  GNP.  In  a  period 
of  budget  austerity  and  in  a  competitive  world  economy,  it  is  vital 
that  we  contrpl  health  care  costs  while  ensuring  that  Americans 
receive  quality  medical  services.  At  the  outset,  it  is  clear  that 
there  has  been  some  abuse  in  the  area  of  physician  self-referral 
with  a  resulting  increase  in  health  care  costs.  It  is  fitting  and 
proper  for  these  two  subcommittees  to  devote  their  attention  to 
this  issue.  To  the  extent  any  problem  is  isolated.  Congress  shall 
first  ascertain  v/hether  legislation  is  an  appropriate  cure,  and,  if 
so,  it  should  be  crafted  to  ensure  that  the  cure  is  not  worse  than 
the  disease.  To  stretch  the  metaphor.  Congress  shall  clinically 
identify  those  areas  where  abuses  occur  and  surgically  address 
them.  In  areas  where  there  is  no  significant  documented  evidence 
of  abuse,  there  should  be  no  consideration  of  legislation. 

The  Florida  Study 

The  focus  of  today's  hearing  is  the  Florida  Health  Care  Cost 
Containment  Board's  three-part  study  of  physician  joint  ventures. 
The  Florida  legislature  directed  the  Board  to  provide  statistical 
data  necessary  to  determine  whether  physician  self-referrals 
generally  result  in  patient  abuse  or  over-utilization  and,  if  so, 
to  recommend  legislation  or  other  appropriate  remedies.  The  Board 
is  now  in  the  initial  stages  of  considering  a  recommendation  for 
legislation  addressing  the  subject. 

The  first  phase  of  the  Florida  study  reviewed  published 
literature  and  surveyed  the  scope  and  nature  of  joint  venture 
arrangements.  The  second  and  most  publicized  phase  of  the  study 
statistically  analyzed  certain  physician  joint  ventures.  The  study 
found  substantial  evidence  of  overutilization  or  abuse  with  respect 
to  clinical  laboratories,  diagnostic  imaging  facilities  and 
physical  therapy  facilities.  It  did  not  find  substantial  evidence 
of  abuse  or  overutilization  with  respect  to  a  variety  of  other 
areas,  including  radiation  therapy  and  ambulatory  surgery.  The 
third  phase  of  the  study,  which  was  circulated  by  the  staff  in 
draft  form  on  October  11  to  the  Technical  Advisory  Panel  (TAP) 
assisting  the  Board,  contains  the  Board's  legislative 
recommendations.  The  staff  has  tentatively  advised  the  Board  to 
recommend  legislation  prohibiting  referrals  with  respect  to 
clinical  laboratories,  diagnostic  imaging  facilities  and  physical 
therapy  facilities.  The  Board  is  expected  to  consider  and  approve 
the  third  phase  at  its  October  25  meeting. 

There  are  many  problems  with  the  Florida  study:  in  general, 
the  Florida  study  does  not  identify  the  positive  impacts  that  new 
health  care  joint  ventures  have  had  in  three  key  areas  —  cost, 
access  and  quality  —  as  was  required  by  the  legislature. 

With  regard  to  the  first  key  area  —  cost  —  the  study  does 
not  consider  whether  banning  physician  ownership  of  health  care 
providers  would  reduce  competition  and  raise  costs.  As  physician- 
owned  providers  are  eliminated  from  a  particular  service  market, 
hospitals  and  nonphysician-owned  providers  will  dominate  the 
market.  In  particular,  hospitals  generally  have  had  an  economic 
incentive  to  forestall  the  growth  of  outpatient  and  home  care  and 
have  often  lagged  behind  in  providing  the  latest  technology  until 
pushed  by  the  competition.  As  these  two  subcommittees  are  well 
aware,  hospitals  often  receive  a  higher  Medicare/Medicaid 
reimbursement  than  outpatient  providers  for  the  same  service  or 
procedure.  Against  that  background,  it  is  hard  to  see  how 
eliminating  competition  from  many  outpatient  providers  will  reduce 
medical  costs. 

Nonphysician-owned  providers  often  ignore  smaller  or  niche 
markets  that  local  physician  providers  now  serve.  Without 
competition  from  physician-owned  providers,  nonphysician-owned 
providers  will  dominate  local  markets  and  will  raise  prices. 
Indeed,  the  big,  national  reference  laboratories  were  the  strongest 
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supporters  and  appear  to  be  the  principal  beneficiaries  of  the 
federal  legislation  banning  Medicare  self-referrals  to  clinical 
laboratories  effective  January  1,  1992.  The  Florida  study  should 
have  made  at  least  a  preliminary  evaluation  whether  this 
legislation  will  result  in  the  promised  lower  costs  to  medical 
consumers  or  whether  it  will  merely  reduce  competition  to  the 
benefit  of  the  national  reference  laboratories.  Already, 
physician-owned  laboratories  have  ceased  operations  in  anticipation 
of  the  effective  date  and  the  General  ^^ccounting  Office  (GAO)  has 
stated  that  the  cost  of  laboratory  services  remains  too  high  and 
that  profits,  particularly  those  of  the  large  national  reference 
laboratories,  are  excessive. 

With  regard  to  the  second  key  area  —  access  —  the  study's 
definition  of  access  in  terms  of  the  relative  percentage  of 
Medicare,  Medicaid  and  charity  cases  simply  misses  the  mark.  Such 
a  mechanism  leads  to  the  absurd  conclusion  that  access  to  health 
care  is  not  increased  by  the  addition  of  absolute  capacity  in  a 
market,  including  increased  services  to  Medicare,  Medicaid  and 
indigent  people,  where  the  facility  may  have  a  lower  percentage  of 
revenues  devoted  to  those  types  of  care  than  the  existing 
nonphysician-owned  facility.  Nor  does  the  study  account  for 
geographic  location  and  demographic  make-up  of  patient  population. 
Rather,  it  concludes  that  any  lower  percentage  of  Medicare, 
Medicaid  and  indigent  patients  necessarily  results  from  an  effort 
to  "skim  the  cream"  from  the  provider  market,  a  conclusion  not 
proven  by  the  data. 

The  study  apparently  assumes  that  restrictions  on  physician 
investment  will  not  decrease  the  ability  of  the  market  to  aggregate 
the  capital  and  expertise  necessary  to  form  and  operate  medical 
service  companies.  This  assumption  is  contrary  to  experience  in 
the  health  care  industry  as  well  as  other  industries.  In  any 
industry  a  new  company,  particularly  one  that  requires  expensive 
new  technologies,  is  formed  and  operated  at  least  in  part  by  those 
who  are  intimately  familiar  with  the  industry.  Outside  investors, 
such  as  venture  capitalists,  will  be  reluctant  to  finance  new 
health  care  providers  without  some  assurance  of  physician  expertise 
and  utilization  base.  Indeed,  while  the  study  notes  that  physician 
investment  was  high  in  specialties  such  as  radiation  therapy,  it 
does  not  consider  how  quickly  patients,  particularly  in  smaller 
cities  and  rural  areas,  would  obtain  access  to  that  treatment 
absent  that  physician  investment.  This  is  especially  true  of  the 
major  forms  of  cancer  —  breast,  colo-rectal  and  prostrate  —  where 
radiation  therapy  often  can  save  the  organ.  Restrictions  on 
physician  ownership  will  inhibit  the  formation  of  new  companies  and 
jeopardize  existing  physician  joint  ventures,  thereby  decreasing 
patient  access  to  quality,  reasonably  priced  health  care.  In  the 
long  term,  patients  will  be  forced  to  utilize  their  local  and 
regional  hospitals  or  nonphysician-owned  providers,  which 
eventually  will  purchase  the  same  expensive  new  technologies. 

With  regard  to  the  third  key  area  —  quality  —  the  study 
merely  reviews  the  credentials  of  provider  personnel  with  respect 
to  physical  therapy  services.  No  other  treatment  modality  was 
scrutinized  with  respect  to  quality.  The  only  correct  way  to 
measure  quality  is  to  utilize  medically  accepted  methods  to  compare 
morbidity  rates,  recovery  rates,  treatment  modalities  and  the  like 
of  nonphysician-owned  and  physician-owned  facilities. 

Nevertheless,  for  all  its  faults,  the  study  does  provide  a 
much  needed  and  valuable  contribution  to  the  collective  learning  on 
this  important  subject.  It  is  one  of  the  only  studies  on  the 
subject  and  is  by  far  the  most  comprehensive.  Although  the  study 
fails  to  consider  and  recognize  the  beneficial  effects  of  physician 
joint  ventures  on  cost,  access  and  quality,  the  study's  data, 
though  in  many'  respects  incomplete  and  misconstrued,  confirm  that 
in  many  specialties  joint  ventures  have  not  had  the  negative 
effects  alleged  by  their  opponents.  The  study  examined  nine  types 
of  joint  ventures:     hospitals,   nursing  homes,   ambulatory  surgery 
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centers,  radiation  therapy  centers,  home  health  agencies  (excluding 
infusion  therapy) ,  durable  medical  equipment  suppliers,  physical 
therapy-rehabilitation  centers,  diagnostic  imaging  facilities  and 
clinical  laboratories.  The  study's  results  were  negative  only  with 
respect  to  physical  therapy  centers,  diagnostic  imaging  facilities 
and  clinical  laboratories.  Significantly,  the  draft  third  phase  of 
the  study  recommends  legislation  prohibiting  physician  self- 
referrals  in  only  these  three  areas  and  states  that  a  general  ban 
on  self -referrals  "may  have  deleterious  effect [s]  on  competition 
and  the  availability  of  services." 

As  I  have  pointed  out,  despite  the  limited  staff 
recommendation  on  banning  self-referrals  and  the  recognition  of  the 
importance  of  competition  among  providers,  the  study  generally 
"tilts"  against  joint  ventures  by  ignoring  their  positive  effects 
on  cost,  access  and  quality,  while  focusing  on  isolated  abuses.  In 
the  three  specialties  where  the  study  purports  to  have  found  clear 
evidence  of  abuse  —  and  others  more  familiar  with  those 
specialties  can  challenge  that  evidence  —  the  study  does  not 
consider  whether  eliminating  joint  ventures  in  those  three  areas 
would  in  fact  improve  cost,  access  and  quality.  Congress  must 
avoid  legislation  that  may  have  unanticipated  side  effects,  even  in 
those  areas  where  the  Florida  study  and  other  studies  correctly 
document  abuse,  and  carefully  tailor  statutes  to  address  the 
problem  at  hand.  Moreover,  because  of  the  study's  bias  against 
physician  joint  ventures,  proponents  of  banning  joint  ventures  in 
specialties  where  the  study  could  not  find  conclusive  evidence  of 
abuse  bear  an  especially  heavy  burden  of  persuasion.  In  those 
areas  where  there  is  no  such  evidence  of  abuse,  the  two 
subcommittees  should  recognize  the  positive  role  that  physician 
investment  has  had  in  lowering  costs,  increasing  access  and 
improving  quality. 

The  study  purports  to  finds  no  clear  evidence  of  abuse  or 
overutilization  with  radiation  therapy.  The  study  notes  that 
physicians  own  about  80  percent  of  Florida's  freestanding  radiation 
therapy  facilities  with  radiation  oncologists  owning  most  of  the 
facilities.  The  study  apparently  does  not  differentiate  between 
facilities  owned  by  radiation  oncologists  and  those  owned  by 
referring  physicians.  The  study  also  finds,  but  does  not  comment 
upon  the  conclusion,  that  nonphysician-owned  facilities  have  a 
statistically  significant  greater  number  of  procedures  per  patient 
than  physician-owned  facilities. 

The  study  is  clearly  mistaken  in  its  conclusions  concerning 
the  purported  pricing  differential  between  physician-owned  and 
nonphysician-owned  radiation  therapy  facilities.  The  study  states 
that  joint  venture  gross  revenues  are  about  $5,000  per  patient 
while  non- joint  venture  gross  revenues  are  about  $4,650.  In  its 
discussion  of  expenses  and  profit,  however,  the  study  admits  that 
the  data  are  unclear  whether  the  reported  expenses  and  profits 
derive  from  "facility  services"  (i.e. .  the  "technical  fees"  only) 
or  "facility  services"  plus  "professional  services"  (i.e. .  the 
"global  fees").  It  should  be  obvious  that  the  study's  conclusion 
about  the  purported  pricing  differential  is  flatly  wrong.  It  is 
impossible  to  reach  any  conclusion  about  comparative  cost  per 
patient  without  knowing  whether  the  costs  reported  are  complete  or 
incomplete.  It  is  Radiation  Care's  experience,  moreover,  that  in 
nonphysician-owned  facilities,  the  professional  fee  is  billed 
separately  by  the  radiation  oncologist,  leading  to  the  conclusion 
that,  in  Florida,  the  total  cost  per  patient,  like  the  number  of 
procedures,  is  actually  higher  in  nonphysician-owned  facilities 
than  in  physician-owned  facilities. 

The  study's  conclusions  about  the  lack  of  overutilization  and 
abuse,  particularly  with  respect  to  radiation  therapy  and 
ambulatory  surgery,  are  consistent  with  a  general  distinction 
between  providers  of  diagnostic  services  and  providers  of  most 
therapeutic  services.  Referring  physicians  typically  have 
considerably  more  latitude  in  ordering  diagnostic  tests  than  they 
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do  in  prescribing  therapies  such  as  radiation  therapy,  surgery, 
lithotripsy,  dialysis  and  infusion  therapy.  "Over  prescribing" 
diagnostic  services  is  consistent  with  the  practice  of  defensive 
medicine.  Most  therapies,  on  the  other  hand,  must  be  medically 
necessary,  and  it  is  not  surprising  that  there  is  no  documented 
evidence  that  financial  considerations  are  motivating  physicians  to 
prescribe  improper  treatment  of  serious  illnesses.  To  illustrate, 
it  is  unthinkable  that  a  person  would  undergo  dialysis  without  end 
stage  renal  disease,  lithotripsy  without  a  visible  kidney  stone, 
surgery  without  a  medically  documented  basis,  infusion  without 
documented  proof  of  cancer,  nutritional  deficiency  or  infectious 
disease,  or  radiation  therapy  without  a  malignancy.' 

Physician  Joint  Ventures  and  Radiation  Therapy 

Notwithstanding  the  fact  that  the  well-publicized  Florida 
study  found  no  overutilization  or  abuse  resulting  from  physician 
self -referral  with  respect  to  radiation  therapy,  it  appears  that 
the  growth  of  Radiation  Care  and  possibly  other  radiation  therapy 
joint  ventures  has  engendered  competitive  concerns  among  some 
radiation  oncologists  who  are  now  seeking  to  convince  Congress  that 
the  draft  study's  "no  action"  recommendation  is  incorrect. 

The  crux  of  the  argument  against  radiation  therapy  joint 
ventures,  as  we  understand  it,  is  that  (1)  medical  oncologists  and 
other  referring  physicians  will  unnecessarily  refer  patients  to 
radiation  therapy  facilities  in  which  they  have  a  financial 
interest  and  (2)  radiation  oncologists  employed  at  those  facilities 
will  lack  the  independence  to  advise  referring  physicians  when 
treatment  is  inappropriate  and  will  always  choose  the  most 
expensive  treatment.  This  argument  avoids  facing  up  to  the  medical 
and  economic  constraints  on  the  use  and  extent  of  radiation  therapy 
and,  by  implication,  calls  into  question  these  physicians'  own 
ethical  standards. 

When  considering  restrictions  on  physician  self-ref erral,  it 
is  essential  to  develop  a  full  understanding  of  the  nature  of  the 
specialty  at  issue  and  its  referral  process  in  order  to  ascertain 
the  potential  for  abuse  and  overutilization.  The  process  leading 
to  a  decision  to  utilize  radiation  therapy,  surgery  or  chemotherapy 
or  some  combination  of  the  three  to  treat  cancer  involves  many 
participants  and  is  subject  to  many  restraints.  Because  the 
discretion  of  each  participant  is  limited  by  the  nature  of  the 
disease  and  treatment,  the  potential  for  abuse  and  overutilization 
is  virtually  negligible.  Quite  frankly,  until  the  competitive 
concerns  of  those  opposed  to  Radiation  Care  arose.  Radiation  Care 
had  never  heard  the  "mistreatment"  allegation  despite,  according  to 
the  Florida  study,  the  widespread  existence  of  physician-owned 
radiation  therapy  facilities.  We  are  compelled  to  state  that  this 
argument  is  so  ridiculous  and  unfounded  that  it  scarcely  merits  the 
dignity  of  a  response. 

As  discussed,  the  "gatekeeper"  of  radiation  therapy  is  the 
radiation    oncologist    who    ultimately    decides    whether  radiation 


'  As  indicated  by  the  study,  one  exception  to  this  general 
diagnostic-therapeutic  distinction  may  be  physical  therapy.  While 
the  study  states  that  patients  treated  at  physician-owned  physical 
therapy  facilities  averaged  43  percent  more  visits  per  patient  than 
patients  treated  at  non-physician-owned  facilities,  the  study  does 
not  determine  the  cause  of  the  increased  visits  to  physician-owned 
facilities  nor  does  it  consider  whether  the  increased  visits 
resulted  from  better  quality  care.  Even  assuming  evidence  of 
overutilization  and  abuse  with  respect  to  physical  therapy,  that 
evidence  does  not  extend  to  the  "hard"  therapies  (e.g.  radiation, 
ambulatory  surgery,  lithotripsy,  dialysis  and  infusion) .  In 
contrast  with  the  hard  therapies,  additional  physical  therapy 
generally  is  not  harmful  to  the  patient  and  the  patient  often 
requests  additional  treatment. 
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therapy  is  an  appropriate  treatment  and,  if  so,  prescribes  the  type 
and  amount  of  therapy  and  supervises  its  administration.  It  is  not 
the  "referring"  physician.  Although  the  radiation  oncologist  is 
the  gatekeeper,  his  own  discretion  is  generally  limited  by  medical 
constraints  that  do  not  vary  because  of  his  financial  relationship 
with  the  referring  physician. 

Typically  a  patient's  primary  care  physician  first  will 
evaluate  whether  the  patient  has  indications  of  a  malignancy  from 
symptoms  and  preliminary  diagnostic  tests.  While  occasionally  the 
primary  care  physician  will  perform  a  biopsy,  more  often  the 
primary  care  physician  refers  the  patient  to  a  surgical  or  medical 
subspecialist  who  will  perform  the  biopsy.  The  biopsy  will 
determine  the  existence  and  type  of  cancer.  Further  diagnostic 
tests  determine  whether  it  is  widespread  or  localized.  With  this 
information,  a  team  comprised  of  the  patient's  primary  care 
physician,  a  medical  oncologist,  a  surgical  oncologist  and  a 
radiation  oncologist  will  determine  whether  surgical  removal, 
radiation  or  chemotherapy,  or  some  combination  of  these,  is  most 
appropriate  for  the  patient  in  light  of  a  multitude  of  factors, 
including  the  patient's  age  and  physical  condition. 
Notwithstanding  the  consultative  nature  of  the  determination,  the 
subspecialist  who  will  provide  therapy  is  ultimately  responsible 
for  the  decision  to  proceed  with  that  therapy.  This  consultative 
process  ensures  that  a  patient  will  not  undergo  surgery  or  receive 
chemotherapy  or  radiation  therapy  unless  there  is  a  medically 
documented  need  for  such  treatment. 

From  an  economic  perspective,  and  it  is  this  perspective  which 
critics  allege  is  implicated  in  physician-owned  facilities,  the 
participation  of  a  variety  of  physicians  guards  against  the  overuse 
of  any  one  kind  of  treatment.  Primary  care  physicians  and  surgical 
oncologists  derive  the  most  income  from  performing  surgery;  medical 
oncologists  derive  the  most  income  from  prescribing  and  overseeing 
chemotherapy;  and  radiation  oncologists  derive  the  most  income  from 
prescribing  and  overseeing  radiation  therapy.  Of  course,  these 
physicians  typically  work  together  over  the  long-term  and  a 
physician  who  always  recommended  the  most  personally  remunerative 
treatment  soon  would  find  himself  frozen  out  of  the  consultative 
process.  Moreover,  even  assuming  that  remuneration  were  the 
determining  factor,  a  primary  care  physician,  surgical  oncologist 
or  medical  oncologist  with  a  tiny  percentage  ownership  interest  in 
a  company  owning  a  radiation  therapy  facility  would  never  recommend 
radiation  because  it  would  be  massively  more  lucrative  to  provide 
personally  the  surgical  service  or  chemotherapy,  as  the  case  may 
be. 

Assuming  radiation  therapy  is  chosen  as  appropriate,  the 
radiation  oncologist  will  design  the  plan  of  treatment.  With 
radiation  therapy  the  key  factors  are  the  overall  amount  of 
radiation,  the  intensity  of  each  daily  treatment  and  the  extent  of 
targeted  area.  It  is  important  to  recognize  that  the  radiation 
oncologist's  discretion  here  is  not  unfettered.  The  radiation 
oncologist  must  balance  the  negative  side-effects  resulting  from 
radiation's  toxicity  with  the  gains  in  the  destruction  of  the 
tumor.  In  finding  this  balance,  the  radiation  oncologist  will  rely 
on  medically  accepted  guidelines  for  treatment  contained  in 
published  literature  and  derived  from  his  own  clinical  experience. 
The  result  is  that  if  10  different  radiation  oncologists  reviewed 
the  measurements  and  characteristics  of  100  different  patients  and 
recommended  a  treatment  plan  for  each  one,  the  treatment  plans  for 
each  patient  would  be  remarkably  similar,  particularly  in  those 
cases  where  the  goal  is  to  cure  the  patient  rather  than  merely 
relieve  pain. 

Thus  the  nature  of  both  the  referral  process  and  the  therapy 
itself  minimizes  the  potential  for  abuse  or  overutilization.  A 
patient  will  not  receive  radiation  therapy  unless  there  is  a 
documented  need  for  such  treatment.  We  have  seen  that  the 
"gatekeeper"  of  radiation  therapy,  the  radiation  oncologist,  has 
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little  discretion  in  prescribing  radiation  therapy.  This  is  true 
whether  he  owns  the  radiation  therapy  facility,  is  paid  by  a 
hospital  on  a  f ee-f or-service  basis,  or  is  an  employee  and/or  small 
percentage  owner  of  a  radiation  therapy  joint  venture.  Even 
assuming  for  the  sake  of  argument  that  a  radiation  oncologist  would 
or  could  act  on  a  desire  for  personal  financial  gain,  one  who  owns 
his  own  facility  is  in  the  position  which  has  the  greatest 
incentive  to  take  advantage  of  his  patients  and  the  payor. 
Radiation  oncologists  who  own  their  own  facilities  or  receive  fee- 
f or-service  payments  from  hospitals,  particularly  under  exclusive 
consulting  and  treatment  agreements,  have  no  legitimate  basis  for 
questioning  the  ethics  of  their  fellow  radiation  oncologists  who 
are  employed  by  and/or  have  small  ownership  interests  in  radiation 
therapy  joint  ventures. 

Thank  you  for  the  opportunity  to  offer  comments  to  the  joint 
subcommittee.  We  appreciate  the  committee's  commitment  to  study 
in-depth  the  full  range  of  issues  involved  with  respect  to 
physician-owned  providers.  Dr.  Hughes  and  I  will  be  happy  to 
answer  any  questions  that  you  may  have. 


Thomas  L.  Mills,  Esquire 
Dyer,  Ellis,  Joseph  &  Mills 
600  New  Hampshire  Avenue,  N.W. 
Suite  1000 

Washington,  D.C.  20037 

(202)    944-3000  '  ' 

Accompanied  by:  •  "  . 

Edward  N.  Hughes,  M.D.,  Ph.D  "  ~  , 

Vice  President  -  Medical  Affairs 

Radiation  Care,  Inc.  -  r       ^*  - 

1121  Alderman  Drive 
Alpharetta,  Georgia  30202 

Charlotte  Radiation  Care,  Inc. 

300  Billingsley  Road,  Suite  102  '    ■  ' 

Charlotte,  North  Carolina      28211    "      "  . 
(704)  344-9220 

Chairman  Pickle.  Thank  you. 
Now  we  will  hear  Mr.  Mardis. 

STATEMENT  OF  HAL  K.  MARDIS,  M.D.,  IMMEDIATE  PAST 
PRESIDENT,  AMERICAN  LITHOTRIPSY  SOCIETY 

Dr.  Mardis.  Yes,  Mr.  Chairman,  thank  you. 

I  am  Hal  Mardis.  I  am  a  urologist  from  Omaha,  Nebr.  I  am  a 
clinical  professor  of  surgery  at  the  University  of  Nebraska  Medical 
Center,  and  I  am  medical  director  of  the  Stone  Center  at  Nebraska 
Methodist  Hospital  which  operates  two  extracorporeal  lithotripters. 

Neither  I,  nor  any  of  the  38  urologists  who  utilize  these  instru- 
ments, have  any  financial  interest  in  the  machines  or  in  the 
facility. 

As  immediate  past  president  of  the  American  Lithotripsy  Socie- 
ty, I  am  here  today  to  present  our  views  on  physician  ownership 
and  referral  arrangements,  as  the  issues  arise  in  the  field  of  extra- 
corporeal Shockwave  lithotripsy. 

The  issue  of  physician  ownership  is  obviously  complex  and  con- 
tentious. Physicians  disagree  among  themselves  on  the  appropriate- 
ness of  various  arrangements.  And  the  issue,  obviously,  has  attract- 
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ed  legislative  as  well  as  regulatory  attention,  both  here  in  Wash- 
ington, and  at  the  State  level. 

The  American  Lithotripsy  Society  firmly  believes  that  physician 
ownership  of  lithotripters  is  generally  motivated  by  a  desire  to 
expand  the  access  of  this  compelling  technology  to  our  patients.  It 
has  literally  revolutionized  the  treatment  for  our  kidney  stone  pa- 
tients, and  we  believe  the  decision  by  a  urologist  to  use  a  litho- 
tripter  is  clearly  motivated  by  standards  of  medical  practice,  and 
not  by  a  search  for  economic  gain. 

We  do  not  believe  that  the  Federal  Government  should  prohibit 
physician  ownership  of  all  health  facilities  that  may  be  used  by 
their  patients.  Rather,  we  believe  that  the  debate  should  be  focused 
on  how  to  govern  these  arrangements  and  prevent  abuses,  while 
preserving  the  benign  and  worthwhile  ventures  for  our  patients. 

I  do  not  intend  to  refute  these  criticisms  we  have  heard  today.  I 
understand  that  abuses  do  occur.  However,  with  lithotripters,  the 
American  Lithotripsy  Society  really  has  not  encountered  any  clear 
problems  that  related  to  physician  ownership.  We  hear  a  lot  of 
problems  of  doctor-community-hospital  politics,  which  obviously 
has  occurred  in  Memphis,  and  we  regret  that,  but  that  happens  in 
many  communities. 

The  recent  publication  of  the  safe  harbor  from  the  Office  of  the 
Inspector  General  seems  to  change  the  debate  on  physician  owner- 
ship and  referral.  We  really  believe  rules  will  have  a  profound 
effect  on  current  business  arrangements  in  the  health  care  field. 

And  we  urge  Congress  to  wait  on  Federal  legislative  action  until 
there  has  been  an  opportunity  to  evaluate  the  impact  of  these  safe 
harbor  rules. 

The  American  Lithotripsy  Society  believes  that  many  of  the 
issues  of  concern  to  this  committee  will  be  addressed,  once  these 
rules  are  fully  effective. 

We  believe  that  distinctions  can  be  clearly  drawn  between  thera- 
peutic and  diagnostic  services.  Therapeutic  services  will  not  be  pro- 
vided unless  there  is  a  demonstrated  need,  as  Counselor  Mills  has 
noted.  I  am  not  going  to  put  a  patient  of  mine  in  a  lithotripter  if 
that  patient  does  not  have  a  kidney  stone  that  needs  to  be  treated. 

Also,  for  therapeutic  services  utilization  review  and  peer  review 
safeguards  are  already  well  in  place.  We  believe  this  substantially 
limits  the  potential  for  abuse. 

That  degree  of  certainty,  perhaps,  does  not  exist  on  the  diagnos- 
tic side  of  the  argument.  As  a  general  rule,  we  who  work  with  lith- 
otripsy treat  our  own  patients  with  that  machine,  whether  or  not 
we  have  an  ownership  interest  in  that  facility  or  not.  We  believe 
this  greatly  reduces  potential  for  abuse.  Lithotripsy  really,  from 
our  standpoint,  is  a  tool.  It  is  an  extension  of  our  management  of 
our  patient,  and  the  term  ''referral"  does  not  seem  appropriate,  as 
we  view  the  way  these  machines  are  handled. 

In  conclusion,  Mr.  Chairman,  the  American  Lithotripsy  Society 
does  believe  that  physician  ownership  of  lithotripters  has  helped 
and  facilitated  patient  access  to  this  splendid  technology.  And  we 
believe  that  distinctions  can  and  should  be  drawn  between  thera- 
peutic, such  as  lithotripter  installations,  and  diagnostic  services, 
when  examining  these  issues  of  physician  ownership  and  referral. 
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Finally,  we  do  urge  you  to  evaluate  fully  the  impact  of  the  safe 
harbor  rules  before  enacting  further  legislation  regulating  physi- 
cian ownership  and  referral. 

I  thank  you  very  much  for  your  time  and  attention.  Mr.  Chair- 
man, I  would  be  pleased  to  answer  any  of  your  questions. 

[The  prepared  statement  follows:] 
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STATEMENT  OF  THE 
AMERICAN  LITHOTRIPSY  SOCIETY 
TO  THE 
SUBCOMMITTEE  ON  HEALTH 
AND  THE 
SUBCOMMITTEE  ON  OVERSIGHT 
COMMITTEE  ON  WAYS  AND  MEANS 
UNITED  STATES  HOUSE  OF  REPRESENTATIVES 
PRESENTED  BY 
HAL  K.   MARDIS,  M.D. 
OCTOBER  17,  1991 
RE:     PHYSICIAN  OWNERSHIP/REFERRAL  APJIANGEMENTS 

Mr.  Chairman  and  Members  of  the  Subcommittees: 

My  name  is  Hal  K.  Mardis,  M.D.  I  am  a  urologist  who  practices  in 
Omaha,  Nebraska,  and  I  am  the  Immediate  Past  President  of  the 
American  Lithotripsy  Society  (ALS).  I  am  here  today  to  present  the 
views  of  ALS  on  physician  ownership  and  referral  arrangements, 
particularly  as  these  issues  arise  in  extracorporeal  Shockwave 
lithotripsy  centers.  Many  of  the  members  of  ALS  have  an  ownership 
interest  in  lithotripsy  centers.  They  are  keenly  interested  in  the 
discussions  before  this  Committee,  and  I  am  pleased  to  have  the 
opportunity  to  represent  them  here  today. 

ALS  was  first  established  in  1987.  Its  focus  since  its  inception 
has  been  the  training,  continuing  education  and  assurance  of 
quality  of  care  for  urologists,  nurses,  radiology  technicians  and 
other  health  professionals  involved  in  offering  lithotripsy 
services  to  patients  in  this  country.  In  fact,  one  of  the  issues 
that  led  to  the  organization  of  ALS  was  the  need  to  establish 
standards  of  quality  assurance  for  lithotripsy  centers. 

The  issue  of  physician  ownership  of  health  facilities  and  services 
to  which  they  refer  patients  is  complex  and  contentious. 
Physicians  differ  among  themselves  on  the  appropriateness  of 
different  kinds  of  arrangements.  These  issues  have  attracted 
legislative  and  regulatory  attention  here  in  Washington  and  also 
at  the  state  government  level.  The  recent  publication  of  final 
"safe  harbor"  rules  by  the  Inspector  General  of  the  Department  of 
Health  and  Human  Services  will  have  a  profound  impact  on  a  host  of 
business  relationships  in  the  health  care  field.  Physicians  who 
have  a  financial  interest  in  lithotripsy  will  also  be  affected  by 
these  "safe  harbor"  rules. 

ALS  does  not  believe  the  federal  government  should  entirely 
prohibit  physician  ownership  of  health  facilities  and  services  that 
may  be  used  by  their  patients.  Rather,  the  debate  should  focus  on 
how  to  govern  such  arrangements  to  prevent  abuses  and  preserve 
their  benefits  to  patients. 

ALS  also  urges  you  to  delay  any  further  legislative  action  until 
we  can  all  judge  the  impact  of  the  new  "safe  harbor"  rules.  These 
regulations  may  well  address  many  of  the  concerns  raised  and  ALS 
urges  Congress  to  evaluate  the  results  before  enacting  new 
controls . 

Many  witnesses  before  you  will  offer  their  view  of  the  problems 
with  physician  ownership  and  referral.  ALS  does  not  intend  to  try 
to  refute  every  criticism  because  we  believe  there  have  been 
problems  and  they  need  to  be  addressed.  ALS  hopes  to  show  you 
today  that  physician  ownership  of  lithotripsy  has  generally  been 
a  positive  factor  in  expanding  the  access  of  patients  to  what  is 
widely  regarded  as  an  excellent  new  technology. 

Lithotripsy  is  one  of  the  most  revolutionary  technologies  in 
medical  history.  It  permits  non-invasive  crushing  of  painful 
kidney  stones  and  has  transformed  the  treatment  for  individuals  who 
suffer  from  kidney  stones.  As  anyone  who  has  ever  suffered  from 
a  kidney  stone  can  attest,  the  pain  can  be  excruciating  and 
disabling.      The  previous  techniques  were  much   less  satisfactory 
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because  they  either  took  too  long  to  be  successful,  during  which 
time  the  patient  suffered,  or  exposed  the  patient  to  surgical  risk. 
Since  lithotripsy  was  introduced  in  this  country  from  Europe  in 
1984,  the  need  for  invasive  surgery  in  over  90%  of  kidney  stones 
has  vanished.  Although  expensive  to  install  and  operate, 
lithotripsy  has  helped  thousands  of  men,  women  and  children  in  this 
country  avoid  the  pain,  suffering,  surgical  risk,  and 
rehabilitation  time  and  expense  that  vas  common  in  these  patients 
prior  to  1984.  ALS  believes  that  lithotripsy  has  proven  itself 
both  medically  and  economically  effective. 

Lithotripsy  is  the  accepted  treatment  for  most  kidney  stones. 
Thus,  the  choice  of  urologists  to  use  lithotripsy  to  treat  kidney 
stones  is  driven  by  standard  medical  practice,  not  economic  gain. 
There  is  no  better  alternative  treatment  for  most  stones  that 
urologists  could  choose. 

Physician  ownership  of  lithotripsy,  including  freestanding  units 
or  mobile  units  which  can  be  moved  from  one  hospital  site  to 
another,  is  common.  ALS  estimates  that  there  are  over  400  machines 
operating  in  this  country  and  a  significant  percentage  of  them  are 
owned  in  whole  or  in  part  by  physicians,  primarily  urologists,  who 
use  lithotripsy  to  treat  their  patients.  Physician  ownership  of 
lithotripsy  is  not  universal  and  varies  from  state  to  state. 
Contrary  to  widely  held  opinion,  not  all  physician  owned 
lithotripters  are  profitable  ventures.  Although  many  groups  have 
done  well,  others  are  not  succeeding. 

Although  the  business  arrangements  are  varied,  the  usual  pattern 
is  for  the  urologist  owners  to  provide  services  at  the  site  to 
their  own  patients  once  the  determination  has  been  made  that  a 
kidney  stone  is  present  and  that  lithotripsy  is  appropriate.  These 
urologists  treat  their  own  patients  as  a  general  rule.  Urologists 
do  not  have  to  be  owners  to  use  lithotripsy  units  for  their  own 
patients.  If  trained  in  lithotripsy,  they  may  use  the  unit  to 
treat  their  patients.  These  urologists  who  do  not  themselves 
perform  lithotripsy  refer  their  patients  to  a  hospital  or  a  free 
standing  center  for  treatment  and  physicians  trained  in  lithotripsy 
will  perform  the  services  for  those  patients. 

ALS  believes  that  there  are  important  distinctions  between 
lithotripsy  ownership  and  some  of  the  other  ownership  and  referral 
arrangements  that  have  been  criticized  in  reports  by  the  General 
Accounting  Office  (GAO),  the  Department  of  Health  and  Human 
Services  Office  of  Inspector  General,  and  the  State  of  Florida 
Health  Care  Cost  Containment  Board.  A  particularly  critical  one 
is  the  fact  that  the  urologist  investors  in  lithotripsy  units  are 
commonly  the  physicians  who  treat  their  own  patients.  They  do  not 
"refer"  to  another  physician.  We  believe  that  the  potential  for 
abuse  is  largely  eliminated  when  the  owner/investor  also  performs 
the  service.  In  such  cases,  the  term  "referral"  is  really  not 
appropriate.  The  lithotripsy  center  is  an  extension  of  the 
physician's  office,  the  place  where  the  urologist  provides  a 
medically  necessary  service  for  his  or  her  own  patients. 

ALS  believes  that  another  distinction  exists  between  therapeutic 
services,  such  as  lithotripsy,  and  diagnostic  services,  such  as 
radiology  or  clinical  laboratory  services,  which  as  Members  of 
Congress  should  consider  as  they  try  to  determine  what  stance  to 
take  on  physician  ownership  and  referral.  We  believe  that  a  clear 
delineation  can  and  should  be  made  between  diagnostic  services  and 
therapeutic  services.  ALS  believes  that  many  of  the  abuses  that 
can  arise  from  referral  by  physician  owners  are  minimized  in  the 
therapeutic  setting,  such  as  lithotripsy.  First,  the  patient 
either  has  a  kidney  stone  or  does  not.  This  is  determined  by  the 
intravenous  pyelogram  and  the  KUB,  two  diagnostic  tests  that  show 
if  a  stone  is  present  or  not.  If  no  stone  is  found,  then  the 
patient  will  not  be  treated.  Most  patients  who  wind  up  having 
lithotripsy  have  been  referred  to  the  urologist  by  another 
physician,    perhaps   their   internist   or   fcunily  physician.  Thus, 
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there  has  already  been  one  previous  level  of  review  of  the  problem. 

Additionally,  most  mobile  lithotripsy  units  are  serving  hospital 
out-patients.  Thus,  the  records  of  treatment  are  reviewed  by  the 
hospital  utilization  review  committees.  For  Medicare  patients,  the 
peer  review  organizations  review  the  charts.  If  there  is 
uncertainty  as  to  whether  the  patient  should  have  received  the 
treatment,  there  are  safeguards  that  already  exist  to  deal  with 
that  issue.  There  is  no  question  that  in  some  diagnostic  areas 
there  is  much  less  certainty  and  the  opportunity  for  abusive 
practices  exists.  ALS  believes  that  few  physicians  take  those 
opportunities,  but  the  lack  of  certainty  of  diagnoses  and  the  lack 
of  utilization  review  makes  it  easier  to  "game  the  system". 
The  expense  of  the  technology  is  significant.  The  average  cost  of 
a  ESWL  unit  ranges  from  $1.5  to  $2  million.  Due  to  the  need  for 
this  capital  investment,  a  single  hospital,  especially  one  outside 
a  major  metropolitan  area,  is  unlikely  to  purchase  a  machine  solely 
for  its  own  use.  It  simply  is  not  going  to  have  enough  stone 
patients  to  defray  the  costs.  Therefore,  systems  have  evolved  to 
expand  the  population  that  can  be  served  by  a  single  machine. 
Since  all  urologists  desire  to  make  this  technology  readily 
available  to  their  kidney  stone  patients,  it  made  sense  in  terms 
of  patient  access  and  the  economics  of  the  machinery  for  many 
urologists  to  band  together  in  various  ventures  to  own  the 
equipment.  Some  of  these  arrangements  involve  joint  ventures 
between  physicians  and  hospitals.  Others  are  physician  only 
organizations.  Still  others  involve  a  group  of  urologists  and 
another  corporate  investor.  There  is  great  variety  among  these 
investments  and  arrangements.  The  development  of  mobile  units 
allowed  a  single  machine  to  serve  a  much  larger  population.  This 
has  greatly  increased  patient  access  and  has  meant  that  lithotripsy 
has  become  widely  available  without  forcing  patients  to  travel 
great  distances  to  a  few  sites  in  the  largest  cities. 

Since  1984  when  lithotripsy  first  entered  this  country,  physician 
ownership  has  helped  expand  the  availability  and  accessibility  of 
this  technology  to  almost  all  patients  suffering  from  stone 
disease.  The  result  has  been  a  substantial  reduction  in  surgical 
procedures  to  treat  these  diseases  with  greatly  improved  outcome 
and  greatly  reduced  morbidity  and  mortality. 

We  believe  that  lithotripsy  is  clearly  different  from  the  other 
areas  of  physician  ownership  and  referral  that  have  been  examined 
by  the  government  and  found  to  have  problems.  In  order  to  assure 
that  similar  problems  can  be  avoided  in  the  ownership  of 
lithotripsy  centers,  ALS  has  endorsed  the  guidelines  of  the 
American  Medical  Association  on  physician  ownership  and  referral. 
We  encourage  urologists  who  are  owner/investors  in  lithotripsy  to 
treat  their  own  patients,  whenever  possible.  Finally,  we  believe 
that  the  physicians  who  use  lithotripsy  must  demonstrate  their 
competency  before  being  allowed  to  use  the  machine,  whether  they 
are  investors  or  not. 

In  conclusion,  ALS  acknowledges  that  physician  ownership  and 
referral  has  raised  significant  questions  within  the  medical 
prcfessicn  and  In  goveiniiiOiit  circles.  However,  ALS  does  not 
believe  the  government  should  outlaw  ownership  of  therapeutic 
modalities,  particularly  where  those  modalities  are  being  applied 
by  the  owners  themselves.  We  urge  the  Subcommittees  to  give 
careful  consideration  to  these  views  and  to  decide  to  draw  a 
"brightline"  between  therapy  and  diagnosis  when  examining  physician 
ownership  and  referral  questions.  We  also  urge  you  to  evaluate  the 
results  of  the  "safe  harbor"  rules  before  enacting  new  legislation. 
Finally,  if  legislation  is  required,  ALS  wants  to  be  part  of  any 
discussions  and  negotiations  in  order  to  contribute  its  best  advice 
on  how  to  regulate  physician  ownership  and  referral  to  end  abuses, 
while  preserving  benefits  where  they  exist. 

Thank  you  for  your  time  and  attention.  I  would  be  pleased  to 
answer  any  questions  that  the  Subcommittees  might  have. 
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Chairman  Pickle.  I  thank  this  panel. 

Did  you  have  any  statement,  or  are  vou  just  there  with  Mr. 
Mills? 

Dr.  Hughes.  I  would  love  to  make  a  statement,  Mr.  Chairman. 

I  am  Dr.  Edward  Hughes.  I  am  currently  a  practicing  radiation 
oncologist  in  Charlotte,  N.C.,  as  well  as  being  the  medical  director 
for  Radiation  Care,  Inc.,  which  has  a  number  of  centers  through- 
out, mostly,  the  Southeast. 

You  heard  a  lot  of  comments  here  today,  both  hypotheses — you 
heard  some  hypotheses  from  Dr.  Schwade  about  overutilization  and 
the  potential  for  overutilization. 

You  heard  Mr.  Mills  say  that  it  is  inconceivable  that  a  radiation 
oncologist  would  overtreat  a  cancer  patient. 

Let  us  come  back  to  Dr.  Schwade's  comments,  and  let  me  just 
take  one  major  exception,  in  that  I  find  it  scurrilous  that  these  al- 
legations have  been  made,  and  they  are  tantamount — and  pardon 
this  analogj^ — to  a  high-tech  lynching  of  our  profession. 

I  hope  that  he  comes  forward  with  specific  data,  and  I  think  that 
is  the  issue  today.  What  are  the  data,  specifically  about  overutiliza- 
tion? 

I  can  speak  only  for  my  experience,  in  my  center,  at  Charlotte 
Radiation  Care,  and  also  for  the  other  facilities  we  have  through- 
out the  southeast  part  of  this  country. 

Dr.  Schwade  referred  to  the  Patterns  of  Care  Study,  which  specif- 
ically addressed  one  form  of  overutilization,  and  that  was  the  nega- 
tive consult  rate,  or  rather,  those  patients  who  have  cancer  who 
are  consulted  in  a  radiation  oncology  department  but  eventually  do 
not  come  to  any  form  of  radiotherapy  treatment. 

I  have  performed  an  analysis  of  our  radiation  care  centers 
throughout  the  Southeast,  and  I  can  say  to  you,  of  no  surprise  to 
anyone,  that  our  numbers  are  exactly  the  same.  The  study  was 
identical,  and  our  numbers  are  exactly  the  same  as  that  found  in 
the  Patterns  of  Care  Study,  which  went  on  a  much  broader  base 
throughout  the  rest  of  the  country. 

The  Patterns  of  Care  Study  showed  that  about  15  to  20  percent 
of  patients  who  are  referred  to  radiation  oncology  departments  are 
not  treated  with  radiation  therapy.  We  found  the  same  thing 
throughout  all  our  centers.  The  range  was  13.8  to  21  percent,  and 
the  average  was  15.8  percent.  Again,  no  surprise  to  anyone. 

Chairman  Pickle.  Well,  I  thank  the  panel,  and  I  think  it  is  good 
to  have  these  statements  on  the  record. 

I  said  earlier,  and  I  guess  I  am  in  general  accord  with  Mr.  Mills, 
and  you.  Doctor,  that  I  cannot  imagine  a  physician  prescribing  ra- 
diation or  chemotherapy,  or  lithotripsy  if  it  is  not  for  a  condition 
that  has  to  be  treated.  Otherwise,  he  would  not  prescribe  it.  Any- 
body that  does  that  would  be  guilty  of  violating  his  oath,  and  ought 
to  be  removed  from  the  practice  of  medicine. 

We  will  try  to  get  information  on  that  if  we  can  find  it.  It  ought 
to  be  investigated  if  there  was  overutilization.  I  think  what  they 
were  saying  is  that  studies  show  that  when  you  do  have  physician- 
owned  clinical  labs,  or  MRIs  at  diagnostic  centers,  that  the  volume 
seems  to  go  up.  And  the  facts  seem  to  show  that. 

I  think  the  Florida  survey  will  be  very  helpful.  I  do  not  think  we 
can  ignore  it  or  say  that  is  just  a  bunch  of  Florida  State  University 
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professors  playing  with  a  little  study.  Apparently  there  is  a  tenden- 
cy for  higher  utilization,  and  they  made  that  clear  this  morning, 
that  it  was  higher,  and  it  was  not  overutilization. 

But,  if  we  are  going  to  narrow  it  down,  as  you  have  pointed  out, 
there  is  not  going  to  be  overutilization  with  respect  to  radiation  or 
chemotherapy  or  lithotripsy.  I  would  agree  with  you. 

If  there  is  anything  that  can  prove  to  the  contrary,  I  would  like 
to  have  facts  on  it,  and  I  invite  any  of  the  panelists  to  give  us  indi- 
cations. We  are  not  trying  to  "string  somebody  up,"  but  we  want  to 
try  to  get  the  facts  involved.  Because  if  that  condition  does  exist, 
we  ought  to  know  about  it. 

The  real  question  is,  is  physician-referral  bad  per  se?  I  do  not 
think  it  is.  I  do  think  that  as  new  machines  are  created  and  built, 
more  and  more  of  these  facilities  will  be  available.  I  think  the  price 
is  going  to  be  coming  down. 

Price  is  a  tremendous  factor,  and  if  there  is  no  competition,  we 
have  to  do  something  about  it.  Now,  I  personally  defend  the  right 
of  a  physician  to  have  a  part  in  these  facilities.  I  do  not  think  we 
would  have  many  of  them  if  they  were  not  willing  to  make  the  in- 
vestment. 

But  I  think  they  also  make  it  because  it  is  also  a  good  business 
proposition,  and  to  not  admit  that  is  to  say  that  they  do  not  want 
to  make  money.  That  is  not  reality.  But  I  think  we  have  to  be  sure 
that  the  physicians  must  not  overutilize  services  at  the  facilities 
they  own. 

I  agree  with  you,  Mr.  Mills,  that  there  is  a  great  deal  of  differ- 
ence between  a  referring  physician  and  a  treating  physician,  like  a 
radiologist,  or  the  urologist,  within  a  hospital.  But  a  physician  in 
the  hospital,  who  is  a  referring  physician,  does  turn  over  to  the  ra- 
diologist, or  the  oncologist,  the  question  of  radiation  and  the  treat- 
ment, and  he  does  not  have  anything  to  do  with  it. 

So  if  there  are  abuses,  it  would  be,  perhaps,  by  the  treating  doc- 
tors— the  radiologists  or  the  oncologists,  rather  than  by  the  refer- 
ring physician. 

Let  me  be  more  specific. 

I  have  been  a  patient  myself,  and  I  went  to  a  hospital.  I  was  re- 
ferred by  a  referring  physician.  Once  that  physician  referred  me  to 
the  radiology  department,  he  had  nothing  to  do  with  the  case,  rela- 
tively speaking,  except,  I  hope  and  pray,  they  checked  the  data 
with  him.  But  he  also  was  on  travel  a  lot  of  time  after  that. 

I  was  totally  in  the  hands  of  my  radiologist,  but  I  felt  secure 
about  it.  And  I  do  not  think  that  radiologist  was  profiteering  from 
it.  I  do  not  believe  that  at  all. 

So  I  do  think  it  is  important  for  that  distinction  to  be  made.  But 
I  also  think  that  physicians,  as  a  whole,  have  a  tendency  to  be  will- 
ing to  make  a  little  extra  money  if  they  can,  and  the  facts  show 
that  this  is  occurring.  I  think  physicians  want  to  get  a  right 
charge. 

I  know  that  they  have  the  confidence  of  their  patients,  and  I  do 
not  think  it  is  going  to  make  much  difference  to  the  average  pa- 
tient where  his  doctor  refers  him,  because  that  patient  is  probably 
going  to  go  if  he  has  confidence  in  that  doctor.  And  it  is  not  a  bad 
practice  either,  because  confidence  is  probably  the  most  important 
thing. 
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In  these  hearings  today,  we  received  a  lot  of  conflicting  informa- 
tion. I  think  my  last  question  would  be  to  you,  since  the  HCFA,  or 
the  inspector  general,  has  set  up  these  safe  harbor  rules,  they  have 
been  in  effect,  now,  how  long? 

Mr.  Mills.  A  month,  month  and  a  half. 

Chairman  Pickle.  All  right — just  started.  So  we  do  not  know,  at 
this  point,  whether  they  are  working,  or  are  going  to  work,  or  they 
are  the  right  approach.  At  least  I  do  not.  I  think  we  should  be  care- 
ful. I  do  not  think  we  ought  to  be  timid  about  it,  but  I  would  want 
to  see — is  that  a  fair  approach.  And  if  that  is  not  a  fair  approach, 
then  the  next  question  is  can  we  change  that  formula,  or  should  we 
look  in  some  other  direction? 

How  much  time  will  be  required  to  wait  to  see,  I  am  not  sure. 
But  I  do  not  think  we  have  to  wait  any  2  or  3  years.  I  think  we  can 
know  fairly  soon  whether  this  is  a  good  approach  or  not. 

Do  any  of  you  have  any  additional  statements? 

Mr.  Mills. 

Mr.  Mills.  Mr.  Chairman,  I  would  like  to  respond  to  the  last 
point  about  the  safe  harbors. 

Without  endorsing  the  safe  harbors  as  properly  indicative  of  the 
underlying  antikickback  law — and  I  note  that  earlier  Chairman 
Stark,  I  think,  made  exactly  that  point.  Nevertheless,  their  impact 
on  physician  joint  ventures  is,  and  will  be,  profound.  We  do  not 
know,  yet,  the  impact,  but  we  know  that  it  is  tremendous. 

I  think  that  they — insofar  as  Medicare  is  concerned,  because 
they,  like  this  committee's  jurisdiction,  are  limited  to  Medicare — 
will  have  an  effect.  I  also  think  that  since  they  have  changed  from 
their  draft  form,  and  with  the  continuing  interpretation,  and  the 
continuing  fraud  alerts,  and  now  possible  broad-based  physician 
self-referral  legislation,  we  have  an  enormously  moving  ballpark. 

I  think  that,  as  in  the  Tax  Code,  sometimes  we  have  to  just  stop 
and  see  what  happens. 

Chairman  Pickle.  Well,  we  are  stopping,  but  I  do  not  think  we 
are  going  to  pause  long  to  try  to  make  an  evaluation  of  these  new 
safe  harbor  rules,  and  I  hope  we  get  in  some  data  quickly. 

More  than  referrals,  or  self-referrals,  the  biggest  health  question 
we  have  to  face  concerns  the  overly  awesome,  burdensome  costs. 
When  I  think  in  terms  of  what  it  costs  to  go  to  physicians  to  be 
examined,  to  have  CT  scans,  to  have  MRIs,  to  have  bone  scans,  and 
all  the  other  things — it  takes  a  rich  man  to  be  able  to  pay  those 
bills.  The  average  person  cannot  do  it. 

I  know  when  I  get  my  bill,  it  is  going  to  be  like  a  mountain.  I  ask 
myself,  how  can  the  average  person  pay  for  this?  I  am  not  as  wor- 
ried about  self-referral  as  I  am  worried  about  how  individuals  in 
the  country  can  pay  their  medical  bills?  That  is  our  problem. 

I  do  not  guess  I  know  the  solution  to  that,  or  does  anybody  else. 
Except  that  is  the  problem.  So,  the  question  of  money,  and  costs, 
and  profits  does  enter  into  it,  and  we  have  to  be  mindful  of  that. 

Well,  I  thank  you  very  much  for  your  attendance. 

I  want  to  say  that  this  concludes  this  subcommittee's  hearing. 

[Whereupon,  at  3:20  p.m.,  the  hearing  was  adjourned.] 

[Submissions  for  the  record  follow:] 
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STATEMENT  OF  JERE  W.  GLOVER,  PRESIDENT,  ALLIANCE  FOR  AFFORDABLE 
HEALTH  CARE  PRESENTED  TO  THE  SUBCOMMITTEE  ON  HEALTH  AND  THE 
SUBCOMMITTEE  ON  OVERSIGHT,  COMMITTEE  ON  WAYS  AND  MEANS,  UNITED 
STATES  HOUSE  OF  REPRESENTATIVES,  HOLDING  A  HEARING  ON  PHYSICIAN 
OWNERSHIP/REFERRAL  ARRANGEMENTS,   OCTOBER  17,  1991 


Mr.  Chairman: 

I  would  like  to  commend  the  Committees  for  holding  this 
hearing  and  express  my  appreciation  for  the  opportunity  to  present 
our  views  on  this  issue. 

My  name  is  Jere  Glover  and  I  am  President  of  the  Alliance  for 
Affordable  Health  Care. 

Our  primary  objective  is  to  help  make  affordable  health  care 
available  to  our  more  than  30,000  members  and  to  all  Americans. 

Just  obtaining  adequate  health  insurance  is  a  difficult  enough 
task  today.  Finding  and  obtaining  health  care  coverage  at  an 
affordable  price  is  even  more  difficult  and  for  far  too  many  of  our 
citizens,  impossible. 

Although  there  may  be  wide  disagreement  on  what  the  root  cause 
of  the  problem  is  with  our  health  care  system,  the  extent  of  the 
problem  and  the  best  way  to  solve  it,  there  is  absolutely  no 
disagreement  that  health  care  costs  are  out  of  control. 

You  are  all  too  familiar  with  the  factors  escalating  these 
costs  and  there  is  no  need  for  me  to  repeat  them  here. 

However,  none  of  the  reasons  fueling  spiraling  costs  is  more 
unacceptable  nor  more  unpalatable  than  that  of  overcharging  by 
providers.  And  there  are  few  if  any  more  glaring  examples  of  this 
practice  than  the  case  of  Memphis  urologists  who  have  created  a 
virtual  monopoly  on  lithotripter  services  in  their  area. 

It  is  our  understanding,  Mr.  Chairman,  that  nearly  all  of  the 
urologists  in  the  Memphis  area  who  are  qualified  to  perform  this 
service  have  become  partners  in  a  business  venture  that  owns  a  new 
model  lithotripter  —  a  machine  that  removes  kidney  stones  without 
surgery. 

The  urologists  who  formerly  used  a  lithotripter  located  at  a 
Memphis  hospital  reportedly  have  stopped  using  that  machine  and 
instead  are  now  referring  patients  to  the  facility  which  houses  the 
lithotripter  in  which  they  have  a  vested  interest  and  may,  in  fact, 
own.  Lack  of  referrals  has  apparently  put  the  lithotripter  at  the 
hospital  out  of  business. 

When  these  same  urologists  performed  essentially  the  same 
procedure  on  the  hospital  lithotripter,  the  cost  to  the  patient 
ranged  from  $3,300  to  $3,600.  The  hopital ' s  "old"  lithotripter  had 
been  upgraded  to  be  anesthesia-free  and  was  a  "state-of-the-art" 
lithotripter.  The  standard  fee  now  being  charged  by  these  same 
urologists  is  reportedly  over  $7,000,   twice  the  former  charge. 

Insurers  in  Memphis  contend  the  fee  now  being  charged  is 
exorbitant,  that  it  far  exceeds  a  reasonable  charge  for  the 
service,  and  the  insurers  are  refusing  to  pay. 

We  agree.  I  can  tell  you  from  personal  knowledge  and 
experience  that  the  $7,000  fee  is  exorbitant.  A  business  venture 
with  which  I  am  affiliated  runs  a  lithotripter  in  Maryland. 

The  State  of  Maryland  evaluated  the  costs  involved  in 
purchasing  and  operating  a  lithotripter  and  established  a  State- 
regulated  fee  of  $1,681  for  lithotripter  services.  A  copy  of  the 
staff  analysis  is  attached  for  your  information  to  show  how  the  fee 
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was  determined.  For  more  information  about  the  Maryland  analysis 
of  lithotripter  cost,  you  can  contact  Lynn  Garrison  at  (301)  764- 
2605. 

I  must  tell  you,  Mr.  Chairman,  at  $1,681  a  treatment,  we  are 
making  a  most  acceptable  profit  on  our  investment.  And  I  submit  to 
you  that  the  doctors  and  other  investors  in  the  older-model 
lithotripter  used  by  the  Memphis  urologists  until  earlier  this  year 
were  making  a  tidy  profit  by  charging  patients  a  fee  in  the  $3,000 
range. 

Doubling  the  charge  to  over  $7,000  is  unconscionable  price 
gouging. 

It  is  obvious  that  the  chief  beneficiaries  of  the  new 
lithotripter  in  Memphis  are  not  the  Memphians  who  require  its  use 
but  rather  the  doctor-investors  who  control  the  demand  for  its  use 
and  supply  the  service  it  provides. 

It  is  equally  obvious,  Mr.  Chairman,  that  the  chief  victims  of 
this  unacceptable  arrangement  by  the  Memphis  urologists  are  the 
people  who  require  lithotripsy  treatment.  Treatment  of  kidney 
stones  is  not  an  elective  procedure.  In  most  cases,  the  patient 
cannot  defer  treatment  in  hopes  the  condition  will  improve  or 
correct  itself. 

In  the  case  of  patients  in  Memphis,  they  are  being  victimized 
by  the  virtual  monopoly  the  business  venture  apparently  has  created 
for  the  Memphis  physicians  involved. 

Secondly,  we  understand  that  the  company  which  helped  organize 
the  partnership  of  the  Memphis  urologists  that  operates  the 
lithotripter  reportedly  is  repeating  the  same  type  of  business 
arrangement  for  doctors  in  other  states  and  has  helped  place  new 
lithotripters  in  at  least  a  dozen  other  locations  throughout  the 
country.  Patients  in  those  states  could  be  victimized  just  as 
those  in  Memphis  are. 

The  most  discouraging  aspect  is  that  people  who  may  truly  need 
lithotripsy  treatment  but  cannot  afford  the  exorbitant  fee,  are 
being  forced  to  painfully  delay  or  forego  treatment  or  travel  to 
distant  areas  for  treatment  that  they  may  be  able  to  afford. 

The  entire  matter  deeply  concerns  us  at  the  Alliance  for 
Affordable  Health  Care.  We  are  striving  to  drive  health  care  costs 
down,  not  up.  Escalating  health  care  costs,  some  of  which  may, 
unfortunately,  be  legitimate,  should  not  be  further  aggravated  by 
unethical  or  blatant  abuse  of  overcharging  by  physicians  or  other 
providers . 

The  Alliance  for  Affordable  Health  Care  will  continue  to  seize 
every  opportunity   it  can  to  help  contain  health  care  costs  and 
.achieve  our  primary  goal  of  affordable  health  care  for  our  members 
and  for  all  Americans. 

We  look  forward  to  working  with  you  and  your  committees  to 
achieve  that  purpose. 

Thank  you. 
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On  July  31,  1986  AMI  Doctors'  Hospital  submitted  a  rate  application  for  a  new 
Lithotripsy  service  (Extracorporeal  Shock  Wave  Lithotripsy  or  ES-VL).  The  hospital  has 
requested  a  rate  of  $2,077.62  per  ESWL  procedure  effective  October  1,  1986  and  a  rate 
of  $1,319.48  per  procedure  effective  October  1,  1987.  The  hospital  has  requested  these 
rates  based  upon  700  procedures  in  Year  1  and  850  procedui-es  in  Year  2. 

In  addition  to  requesting  these  rates,  the  hospital  also  asks  that  the  lithotripsy 
rate  be  100%  variable,  that  the  service  be  treated  as  if  over  75%  of  patients  will  be 
private  ambulatory  such  that  the  private  ambulatory  charges  are  not  financed  from  the 
hospital's  new  service  doUars  (or  count  toward  future  new  service  dollars),  that 
subsequently  admitted  patients  be  assigned  the  appropriate  non-surgical  kidney  stone  GIR 
classification  while  the  Lithotripter  service  is  treated  as  a  separate  ambulatory  charge, 
and,  as  with  MRI,  the  lithotripter  rate  be  adjusted  for  inflation  but  not  be  rate  realigned 
until  a  hospital's  rate  review  system  includes  a  full  year's  data  for  the  second  time. 

I.  Background 

This  is  the  first  rate  request  the  HSCRC  has  received  for  ESWL  services.  This 
service  is  no  longer  subject  to  Certificate  of  Need  and  the  HRPC  has  not,  and  indicates 
it  will  not,  adopt  any  standards  regarding  ESWL  into  the  State  Health  Plan.  Appendix 
One  is  a  brief  description  of  ESr^i  by  the  NCHSR. 

This  is  the  first  ESWL  application  in  part  because  the  other  ESWL  service  in  the 
state,  the  Maryland  Kidney  Stone  Center,  while  owned  by  hospitals  is  not  itself  a  hospital 
nor  is  it  on  hospital  grounds.  In  addition,  this  is  first,  in  part,  because  AMI  Internationail 
has  already  ordered  six  lithotripters  and  win  assign  one  to  their  Maryland  hospital  if  the 
rate  approved  in  the  proceeding  makes  that  decision  appropriate.  Four  of  the  six  are 
already  placed  at  .\MI  hospitals  and  the  last  two  are  reportedly  due  for  delivery  to  the 
United  States  in  October  and  November. 

The  HSCRC's  responsibility  is  to  approve  a  reasonable  rate  reflecting  efficient 
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and  effective  service. 
Review 

The  Commission's  policy  for  approval  of  rates  for  new  services  uses  the  median  as 
a  standard  of  reasonableness.  The  approved  rate  may  differ  from  the  median  for  certain 
reasons  including  projections  of  lower  cost  during  the  Certificate  of  Need  process, 
changes  in  the  Commission's  accounting  and  reporting  system,  etc.  Clearly,  this  review 
can  apply  neither  the  median  nor  the  State  Health  Plan. 

The  Maryland  Hospital  Association  has  proposed  that  the  HSCRC  develop  price 
standards.  The  HSCRC  has  previously  developed  a  price  standard  for  MRI  services.  This 
review  may  be  seen  as  the  development  of  a  price  standard  for  ESWL  services..  The 
HSCRC  is  also  developing  price  standards  for  a  standard  case.  In  the  development  of 
price  standards  the  HSCRC  has  been  urged,  and  the  Commission's  staff  has  proposed, 
that  except  for  taxes  other  than  corporate  profits  taxes,  the  same  price  standard  be 
developed  for  not-for-profit  hospitals  as  for  proprietary  hospitals.  No  distinction  was 
made  in  the  price  standard  for  MRI  services.  The  Holy  Cross  MRI  recommendation 
included  some  special  consideration  due  to  the  financing  available  in  that  circumstance. 
We  make  a  similar  recommendation  here.  That  adjustment  is  outside  the  price  standard. 

The  HSCRC  earlier  proposed  objective  standards  for  proprietary  hospitals.  At  the 
hearing  before  the  AELR  committee  those  hospitals  indicated  they  did  not  want  a 
separate  price  standard.  The  HSCRC  staff  indicated  that  we  are  prepared  to  recommend 
one  price  standard  but  that  if  proprietary  hospitals  request  more  than  the  proposed 
standard  for  one  element  of  cost,  then  the  staff  would  review  an  elements  of  cost  as 
they  relate  to  a  full  examination  of  fair  return  on  fair  value  as  that  term  has  been 
applied  in  Maryland  and  approved  by  the  Court  of  Appeals  in  the  P.G.  Doctor's  case. 
Thus,  for  example  the  HSCRC  would  offer  to  develop  a  separate  rate  standard  which 
fully  applies  the  public  utility  model  -  such  as  eliminating  inflation  on  depreciation. 
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paying  zero  after  an  asset  is  fully  depreciated,  basing  a  rate  upon  an  appropriate, 
debt/equity  ratio  with  appropriate  interest  rate  and  return  on  equity,  basing  the 
depreciation  on  actual  cost,  treating  working  capital  as  part  of  equity,  etc.  The  staff 
references  Mark  Pauly's  "Returns  on  Equity  for  Not-For-?rofit  Hospitals",  Health 
Services  Research,  April,  1986  in  which  he  argues  that  higher  rates  should  be  approved 
for  proprietary  hospitals  only  if  one  has  a  positive  need  for  proprietary  hospitals.  We  do 
not  have  a  positive  or  negative  feeling  toward  proprietary  hospitals,  do  not  know  if  a 
second  lithotripter  is  needed  in  Maryland  and  have  no  reason  to  believe  that  if  it  were 
needed,  a  not-for-profit  hospital  would  not  choose  to  offer  the  service.  We,  therefore, 
believe  we  should  have  one  price  standard.  Further,  we  believe  the  rate  proposed  here 
will  allow  AMI  P.G.  Doctor's  Hospital,  if  it  is  an  efficient  and  effective  hospital,  to  earn 
a  fair  return  on  fair  value  as  per  the  public  utility  requirement. 

The  standards  being  developed  and  proposed  in  this  recommendation  are  meant  to 
apply  equally  to  all  hospitals.  Some  discussion  wiH  be  included  to  reflect  where 
differences  might  be  made  if  the  applicant  wishes  special  consideration  due  to  its  for 
profit  status.  A^'-'^  - 

The  cost  of  ESWL  hospital  services  consist  of  three  parts:  capital  costs,  direct 
operating  costs  and  indirect  costs.  These  areas  are  reviewed  in  turn. 

■5-  b" 

A.     Capital  Costs  ~  /   ^  — ; 

ESWLs  are  currently  very  expensive  machines.  The  only  ESWL  with  Food  and 
Drug  Administration  approval  is  manufactured  by  Domier  Systems,  Friedrichshafen,  West 
Germany.  The  rate  application  and  literature  indicates  that  lithotripters  have  been  paid 
for  in  West  German  currency,  the  German  mark  (DM).  Purchase  price  in  American 
dollars  has  varied  with  the  exchange  rate.  The  rate  application  notes  that  according  to 
the  Office  of  Technology  Assessment,  the  average  cost  over  the  past  year  was 
approximately  $1,700,000.^  The  OTA  study  is  dated  May,  1986,  but  according  to  the 
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study  director,  the  year  referred  to  was  calendar  year  1985.  Thus,  if  the  Hospital's 
arguement  were  correct,  the  twelve  month  inflation  in  exchange  rate  requested  in  the 
application  would  be  insufficient.  The ^uly  1,  1985  price  for  the  DM  was  0.3342.  The 
August  5,  1986  price  was  0.4894.v^us,  $2,490,000  would  be  required  now  to  purchase  the 
same  number  of  DMs  that  could  be  purchased  for  $1,700,000  on  July  1,  1985. 

After  establisliing  this  exchange  rate  effect,  the  staff  spoke  with  David  Heiden, 
S  Vice  President  for  Sales  and  Marketing,  Dornier  Medical  Systems  in  Marrietta,  Georgia. 
^Mr.  Heiden  reported  the  Dornier  lithotripters  are  currently  being  sold  in  American 
dollars  for  $1,700,000  -  $1,800,000  plus  9.4%  customs  duty  (see  Appendix  11).  The 
customs  duty  is  waived  for  non-profit  entities.  He  further  noted  that  past  purchasers 
who  contracted  in  DM  were  advised  to  hedge  so  they  would  not  be  afftcted  by  exchange 
rate  fluctuations.  In  light  of  the  above  and  contrary  to  the  information  intherate 
application,  the  present  value-purchase  price  of  the  ESWL  is($l,8OO,0O0^The  staff  and 
Commission  have  always  held  that  taxes,  other  than  corporate  profit  taxes,  paid  by 
proprietary  hospitals  are  appropriate  additions  to  the  rates  that  would  be  approved  for  a 
non-profit  hospitaL  We,  therefore,  recommend  that  $169,200,  9.4%  of  $1,800,000,  be 
capitalized  into  the  price  of  the  lithotripter  for  this  application.)  The  resulting  amount, 
as  per  August  1,  1986  is  $1,969,200.  ) 

The  second  element  of  capital  costs  is  installation  costs.  The  average  cost 
reported  by  the  OTA  was  $375,000  but  the_ average  included  amounts  clearly  not  related 
to  ESWL.  The  AHA  estimates  installation  costs  at  $250,000,  Dornier  at  $100,000  and 
Blue  Cross  $175,000.^  OTA  itself  wrote  "the  total  fixed,  capital  cost  of  purchasing  and 
installing  a  Dornier  lithotripter  at  present  is  around  $2,000,000"  (Appendix  in,  page  46). 


The  staff  recommends  an  average  betweenlthe  AHA  and  Blue  Cross  amounts  or 


$21  2,509.  (Fixed  here  is  used  in  the  economic  sense  and  includes  moveable  equipment). 


See  Appendix  m 
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The  Commission  staff  is  first  inflating  all  cost  elements  to  August  1,  1  986.  In  actually 
establishing  a  rate  for  the  year  beginning  October  1,  1986,  the  August  1  price  standard 
will  be  price  leveled  to  April  1,  1987,  the  middle  of  the  price  year.  The  August  1,  1986 
installation  cost  is  $220,100. 

The  rate  application  also  notes  that  additional  moveable  equipment  is  needed 
beside  the  lithotripter  and  that  the  cost  of  that  equipment  to  P.G.  Doctors'  was 
approximately  $260,000.  Some  reasonable  estimate  for  this  element  would  have  to  be 
added  if  it  were  not  included  in  either  the  lithotripter  price  or  the 
renovation/preparedness  prices.  If  this  additional  equipment  were  used  to  perform  other 
tests  for  which  charges  were  made  and  RVTJs  genefate<i,  then  that  equipment  should  not 
be  included  in  the  lithotripter  rate  or  there  would  be  double  billing  for  this  ancillary 
equipment.  The  staff  has  been  advised  that  the  vast  bulk  of  the  equipment  in 
Attachment  3  is  to  perform  separate  x-rays  which  would  generate  their  own  bills.  The 
remaining  amount  may  be  included  in  refurbishing  and  renovation  costs.  We  include 
$80,000. 

In  order  to  translate  capital  purchase  prices  into  a  price  standard,  it  is  necessary 
to  establish  the  useful  life  of  the  assets.  The  useful  life  we  recommend  for  the 
renovation  cost  is  13  years  as  was  used  in  the  MR!  application.  The  useful  life  we 
recommend  for  the  auxiliary  equipment  is  10  years  as  per  the  Commission's  standard 
equipment  life  methodology. 

In  developing  a  recommendation  for  the  useful  life  of  the  lithotripter,  the  staff 
has  re'/iewed  the  literature,  spoken  to  various  agencies  with  responsibility,  and 
considered  the  relationship  of  depreciation  or  useful  life  determinations  to  payment  in 
the  Commission's  system  v.  other  systems  such  as  Medicare  and  Blue  Cross  cost 
reimbursement  systems. 

The  literature  reflects  five  year  lives  used  by  OTA  and  Blue  Cross  of  America. 
The  AHA  report  referenced  in  this  recommendation  also  uses  a  five  year  life.  The  staff 
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has  contacted  the  Health  Care  Financing  Administration  to  see  if  HCFA  has  made  a 
determination.  HCFA  indicated  that  they  use  AHA  lives  when  those  are  published  but  no 
life  for  a  lithotripter  is  currently  published  or  expected  to  be  published  shortly.  In  the 
mean  time,  HCFA  wiU  rely  on  intermediaries.  HCFA  also  suggested  contacting  the 
manufacturer.  Subsequent Jto_staff  conversations  wth  HCFA,  Bob  Hauck  of  Blue  Cross 
and  Blue  Shield  of^'J^Iaryland's  Medicare. intermediary  branch  has  been  advised  by  HCFA 
that  an  elgHTyearlifTHs Jo  Be'used.    Our  contacts  with  AHA  have  determined  that  the 
debate  is  between  the  five  years  providers  want  and  the  ten  years  the  manufacturer 


vas"tKS~tnformj 


claims.  While  this  was  thS~tnfbrmation  we  received  from  AHA,  Mr.  Heiden  of  Dornier 
suggested  that  most  places  use  five  years.  The  machine  wiU  last  well  beyond  five  years 
but  is  subject  to  obsolescense.  He  said  the  machine  is  planned  so  it  can  be  adapted  to 
technological  changes.  We  have  also  been  advised  that  some  intermediaries  are 
suggesting  eight  years.  Subsequent  conversations  with  the  Massachusetts  Rate  Setting 
Commission  (regarding  Massachusetts  General's  lithotripter)  and  with  AHA  all  reflect  use 
of  5  years. 

In  selecting  a  useful  life,  it  is  important  to  reflect  upon  the  different  effect  the 
life  of  the  asset  has  on  payments  under  Medicare's  capital  pass-through  method  or  Blue" 
Cross  or  Medicaid  cost  reimbursement  methods  and  the  HSCRCs  system. 

Under  cost  reimbursement,  the  useful  life  determines  how  soon  the  purchaser  will 
get  back  the  purchase  price.  For  example,  if  a  piece  of  equipment  costs  $1,000,000  and 
is  used  for  seven  years,  the  annual  depreciation  payments  based  upon  a  four  year  life  are 
$250,000,  $250,000,  $250,000,  $250,000,  zero,  zero  and  zero.  If  a  five  year  life  were 
used,  the  annual  depreciation  payments  would  be  $200,000  for  the  first  five  years  and 
zero  for  the  last  two  years.  The  point  is  that  the  payer  is  only  at  risk  for  some  cash  flow 
but,  in  either  case,  the  total  dollars  equal  the  purchase  price. 

In  the  HSCRC  system,  once  a  price  standard  is  developed,  that  payment  continues 
over  time  and  inflates.  Thus,  if  we  were  to  approve  a  depreciation  basis  of  $250,000  for 
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the  above  equipment,  rather  than  four  $250,000  cost  amounts  and  three  zero  cost 
amounts,  the  Commission  system  would  allow  (assuming  4%  inflation  and  seven  year  use 
as  above)  $250,000;  $260,000;  $270,400;  $281,216;  $292,465;  $304,1  63  and  $316,330. 
Rather  than  total  payments  of  $1,000,000  the  total  payments  would  be  $1,974,574.  In  the 
five  year  life  example,  the  annual  payments  would  be  $200,000;  $208,000;  $216,320; 
$224,973;  $233,972;  $243,331;  and  $253,064  for  a  total  of  $1,579,660.  Thus,  in  the 
HSCRC  system,  underestimating  the  life  of  an  asset  puts  the  payors  at  serious  risk.  The 
brisk  trade  in  fully  depreciated  used  high  tech  short-life  pieces  of  equipment  such  as  CT 
scanners  suggests  that  the  AHA  life  is  often  shorter  than  the  useful  life.  Thr.t  is 
acceptable  when  out  year  payments  are  zero  and  annual  amounts  do  not  inflate.  It  is 
unacceptable  as  a  general  rule  under  the  HSCRC  system. 

In  establishing  payment  for  most  pieces  of  equipment,  the  HSCRC  provides 
replacement  cost  depreciation  based  upon  a  ten  year  life.  An  independent  audit 
performed  for  the  HSCRC  showned  that  the  average  AHA  life  of  equipment  is  very  close 
-  only  slightly  greater  than  ten  years  -  and  the  Maryland  hospital  industry,  when  offered 
the  option  of  switching  to  AHA  lives  on  individual  pieces  of  equipment  from  using  the  ten 
year  average,  opted  for  the  simplicity  of  the  ten  year  average.  The  standard  HSCRC 
equipment  payment  system  does  not  include  interest  on  equipment  because  replacement 
.  cost  depreciation  funds  a  cash  purchase.  The  Commission,  and  its  staff,  have  indicated 
that  the  decision  to  pay  cash,  lease,  or  borrow  to  purchase  equipment  is  a  business 
decision  that  should  not  affect  price.  Given  the  tax  laws,  it  often  pays  non-profit 
hospitals  to  borrow  at  tax  exempt  rates  while  placing  their  depreciation  funds  in  taxable 
investments.  , 

The  Commission  has  made  two  previous  exceptions  to  the  ten  year  average  life  - 
we  use  6.5  years  for  CT  scanners  and  6  years  for  MRI.  We  also  made  one  exception  to 
the  general  rule  of  defining  cost  as  replacement  cost  depreciation.  That  was  in  the  MRI 
standard  where  we  defined  cost  for  the  initial  price  standard  as  debt  service  asuming 
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100%  financing  through  the  Maryland  Health  and  Higher  Education  Facilities  Authority 
(MHEFA).  The  Commission  and  staff  felt  that  this  new  expensive  piece  of  equipment 
could  not  be  purchased  out  of  depreciation  on  other  equipment  and  the  cash  flow  needs  of 
an  efficient  hospital  should  be  met.  The  MHEFA  equipment  program  allows  a  loan  with 
an  average  life  equal  to  the  composite  of  the  equipment  and  associated  construction. 

The  applicant  has  proposed  a  similar  structure  in  the  ES'VL  standard  as  in  the  MRI 
standards  with  one  exception.  The  applicant  requests  a  10%  interest  rate  on  100% 
financing  because,  as  a  for  profit  hospital,  it  is  not  eligible  for  a  MHEFA  loan.  The 
applicant  has  also  requested  a  5  year  life  based  upon  the  literature. 

^he  staff  is  recommending  Sf'fi^fe'yQ^ life  though  we  recognize  the  potential 


problem  associated  with  this  recommendation.  This  will  require  a  change  from  our 
current  regulations  which  establish  a  10  year  life  for  all  equipment  but  CTs  and  MRIs. 
We  recommend  such  a  change  be  made  as  an  emergency  measure. 

The  staff  also  recommends  that  we  continue  to  use  the  basic  structure  of  the  MRI 
recommendation  which  is  to  give  great  weight  to  the  MHEFA  interest  rate  in  developing 
a  price  standard. 

The  composite  life  for  price  standard  purposes  is  as  follows: 

Lithotripter                           $1,800,000  x  5  years  =  9,000,000 

Construction                              220,100  x  15  years  =  3,301,500 

Associated  Equipment                   80,000  x  10  years  =  800,000 

$2,100,100  13,101,500 

13,101,500/2,100,100  =  6.2  years 

According  to  Charles  Saunders  of  MHEFA,  current  cost  to  borrowers  of  equipment 
loans  is  5.1%.  Some  borrowers  have  to  secure  a  line  of  credit  which  costs  1  -  1.5%.  Less 
than  half  the  borrowed  amounts  are  affected  by  this  added  cost.  On  balance,  the 
Commission's  staff  is  proposing  to  include  in  the  price  standard  the  annual  debt  service 
on  ajeven  year_loan  of  $2,100,100  at  6%  paid  semi-annually.  That  amount  is|$422^00^ 
The  staff  proposes  this  as  the  appropriate  capital  cost  as  of  August  1,  1986. 

The  Commission  has  previously  found  that  prime  plus  2%  is  a  reasonable  interest 
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rate  for  proprietary  hospitals.  If  one  hundred  percent  financing  is  appropriate  -  -as 


service  on  $2,269,300  at  10%  for  6  years  is  $312,100.  (Of  course,  we  do  not  imply  by  this 
statement  that  P.G.  Doctors'  has  spent  $2,269,300  on  lithotripter  specific  capitaL)  As  in 
the  Holy  Cross  MRI  proceeding,  given  the  circumstances  of  the  particular  financing,  the 
staff  recommends  that  the  rate  for  AMI  P.G.  Doctors'  be  based  upon  capital  cost  of 
$512,100  as  per  August  1,  1986. 

B.     Direct  Operating  Costs 

In  reviewing  operating  costs,  in  addition  to  the  OTA,  AHA  and  NCHSR  references, 
the  staff  has  reviewed  studies  by  ProPAC  and  the  Institute  for  Health  Policy  Analysis  at 
Georgetown  University  Medical  Center.  (See  Appendix  Three  for  selected  pages). 

1.    Maintenance  t-:  ;:^       v^.^ ■  - 

The  Commission  has  recently  defined  maintenance  contracts  as  a  direct  cost  in 
the  specific  revenue  center  with  the  equipment  to  be  maintained. 

As  noted  in  the  rate  application,  Domier's  quoted  price  for  a  maintenance 
contract  was  $87,000  for  the  first  year  and  $125,000  for  each  subsequent  year  as  per 
December  1985  (Appendix  HI,  OTA  -  p.  47).  Using  a  five  year  life,  this  yields  a  -  - 

December  1985  average  of  $117,400.  While  the  application  inflated  the  December  1985 
amount  to  July  1,  1986.  Mr.  Heiden  of  Dormer  Medical  Systems  indicated  that  those 
same  rates  exist  today  (August  7).  The  recommended  August  1,  1986  maintenance 
amount  is  ^117,400.  / 


2.    Personnel  "  "  "  ■ 

Personnel  estimates  range  from  $87,085  at  ProPAC  to  $161,301  at  IHPA.  The 
rate  application  notes  OTA  reported  that  salary  costs,  including  fringe  benefits  and 


suggested  and  requested,  then  th^To%in^rest  rate  is  appropriate.  The  annual  debt 
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excluding  physicians,  were  estimated  at  $131,000  and  $130,000  respectively  by  AHA  and 
Blue  Cross.  'ShUe  that  was  OTA's  report,  the  actual  AHA  data  differed.  The  staff 
recommends  the  actual  AHA  estimate  which  appears  to  possibly  be  generous  but  is 
reasonable.  That  aaioitnt  is  $116,250  as  of  July  1,  1984.  Price  leveled  to  Augijst  1,  1986 
that  becomes'$l 24,900.  ] 


3.  Insurance  and  Office  Related  Expenses 

The  application  reflects  the  OTA  report  of  Blue  Cross  and  AHA  studies.  The  cost 
of  $75,000  for  insurance  and  $28,000  for  office  related  expenses  appears  appropriate. 
Price  leveled  from  August  I,  1986  this  givesf  $114,500. 

4.  Supplies 

As  the  application  notes,  both  the  AHA  and  Blue  Cross  estimated  the  cost  of 
medical  supplies  at  $30  per  patient  examination.  Price  leveled  from  July  1,  1984  to 
August  1,  1986  the  supply  amount  is[$33.3S  pe^^tient  examination. 

5.  Electrodes 

The  cost  of  electrodes  is  a  significant  part  of  the  price  of  ESWL.  The  cost  of 
electrodes  per  examination  was  estimated  at  $300  by  both  AHA  and  Blue  Cross.  This 
estimate  was  based  upon  a  price  per  electrode  of  $200  and  an  average  of  1.5  electrodes 
per  examination.  The  OTA  estimates,  as  noted  in  the  rate  application,  that 
approximately  two  electrodes  are  used  per  patient.  Neither  ProPAC  nor  IHPA  specify  an 
estimate  of  electrodes  per  examination. 

According  to  Mr.  Heiden,  Dornier  currently  sells  electrodes  at  $180  each  if  more 
than  1,000  are  bought  per  year.  The  electrodes  currently  approved  t)y  FDA  are  rated  at 
700  shocks.  Dornier  expects  to  shortly  have  approval  for  an  electrode  that  delivers  1,100 
shocks.  He  noted  that  a  2,000  shock  electrode  is  expected  after  that- 
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The  staff  has  been  impressed  with  literature  suggesting  that  as  experience  is 
gained  with  ESWL,  patients  requiring  more  shocks  will  be  treated.  For  this  reason  the 
stafLb^iTsvss^e  August  1,  1986  cost  should  reflect  two  electrodes  per  procedure  at  a 
Qost  of  $180  per/electrode. 


C.     Indirect  Cost 

While  the  rate  application  did  not  request  indirect  cost,  the  Commission's  staff 
believes  some  estimate  of  indirect  cost  is  appropriated  We  are  recommending  40%  of 
non-oapital  costs  exclusive  of  electrodes  and  supplies.  The  August  1,  1986  amount  is 
$139,800. 

n.  Volume 

As  can  be  seen  from  the  pro-forma  budgets  presented  in  Appendix  IH,  all  costs 
other  than  supplies  and  electrodes  are  treated  as  fixed.  Thus,  cost  per  examination  is 
greatly  affected  by  the  volume  of  patient  examinations.  The  volumes  used  in  the 
pro-formas  range  from  800  (AHA  low)  to  2,000  (Blue  Cross  high).  We  note  particularly 
the  OTA  statement  regarding  volume: 

"Similarly,  an  appropriate  caseload  for  an  ESWL  center  has 
been  assumed  to  be  as  low  as  800  patients  treated  per  year  and 
as  high  as  2,000  patients.  (The  first  figure  is  actually  quite  low, 
and  the  latter  is  by  no  means  a  practical  maximum;  a  few  hospitals 
are  already  serving  2,000  or  more  patients  per  year),  (p.  50)." 

In  addition,  the  staff  notes  that  all  these  volume  numbers  are  based  upon  one 
shift  -  i.e.,  a  forty  hour  week.  There  is  no  reason  to  believe  the  machine  could  not  be 
used  more  if  the  demand  were  there. 

Under  these  circumstances,  the  staff  believes  the  lowest  possible  volume  is 
ProPAC's  estimate  of  1  200  patient  examinations  for  an  efficiently  run  lithotripter.  If 
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average  treatment  time  is  one  hour  as  reported,  then  this  represents  less  than  6  0  96  of 
"capacity".  Given  the  clear  ability  to  exceed  this  volume,  the  staff  does  not  recommend 
any  lower  volume  be  used  during  the  first  year.  In  effect,  1,200  can  be  interpreted  as  a 
conservative  measure  of  efficient  use  over  the  five  year  life  of  the  machines. 


in.     Price  Standard 


Capital  cost 
Maintenance 
Personnel 

Insurance  and  Office  Related  Expenses 
SuppUes  (1200  at  $33.35) 
Electrodes  (1200  at  $360) 
Indirect  cost 


$422,000^ 
117,400" 
124,900- 
114,500 
40,000 
432,000 
142,700 


Thus,  the  price  standard  would  be  $1,161.25  inflated  from  August  1,  1986  to  the 
mid-year  of  the  rate  year  and  the  hospital's  mark-up  would  be  applied.  For  AMI  ?.G^ 
AMI  Doctors'  Hospital,  this  yields  a  rate  of  $1,291.83. 

While  the  staff  believes  this  is  a  very  fair  rate  standar^,^tffe  staff  recommends  an 
exception  in  the  ease  of  AMI  P.G.  Doctors'  because^pf'ffie  nature  of  their  financing  and 
their  different  treatment  under  the  tax  lavjsc^hus,  we  recommend  that  their  approved 

,200 


>y^apital  cost  be  ^5n,l  00  rather  thfire^22;000^his  brings  total  reasonable  cost  at  1 


patients  examinations     $1,483,600  at  August  1,  1986.  Afjer  inflation  and  mark-up,  this 


n 


r. 


resxjlts  in  a  price  per  patient  examination  of  $1,375.40.  'Until  such  time  as  a  new  price  . 


standard  is  appropriate  (such  as  FDA  approval  of  a  much  less  costly  lithotripter)  or  the 
Commission  adopts  a  different  price  standard,  future  staff  recommendations  win  be  in 
accordance  with  the  price  standards  identified  in  this  review. 


rv.  Conditions; 

The  staff  proposes  that  ESWt  rates  be  100%  variftele  in  line  with  a  price  standard 
and  ESWL  rates  will  be  subject  to  inflation  but  would  no^be  rate  realigned  until  a 
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hospital's  pate  review  system  includes  a  full  year's  data  for  the  second  time.  (These  were 
also  applied  in  the  MRI  standard  and  requested  in  this  rate  application). 

In  considering  whether  ESWL  should  meet  the  Commission's  policy  regarding 
services  which  are  75=6  or  more  private  ambulatory,  we  note  that  the  OTA  reports  that 
free-standing  ESWL  facilities  have  avoided  "hospitalization  for  the  great  majority  of 
their  patients"  (p.  49)  citing  one  example  which  treated  patients  from  14  -  77  years  old 
from  which  only  12.1%  were  admitted,  or  87.9%  were  ambulatory.  While  we  have  been 
advised  that  the  current  protocol  at  the  Maryland  Kidney  Stone  Center  is  to  admit 
Medicare  patients  pre-Uthotripsy,  and  other  patients  post-lithotripsy  we  believe 
experience  with  the  machine  will  demonstrate  that  P.G.  Doctors'  claim  that  less  than  ^ 
25%  of  their  patients  will  require  admissions  is  a  medically  reasonable  position.  We  are 


aware,  however,  that  Medicare  has  ruled  ESWL  to  be  a  covered  service  only  on  an 


inpatient  basis.  This  may  result  in  Medicare  admissions  for  financial  purposes.  AMI  P.G. 


Doctors'  licensing  application  (Appendix  IV)  predicted  38.7%  of  their  lithotripsy  services 
to  be  to  Medicare  patients.  Should  experience  prove  the  75%  standard  was  not  met,  we 
recommend  a  prospective  (only )  adjustment  in  the  treatment  of  ESWL  services  relative 
to  the  new  service  dollars.  The  staff  notes  that  only  7.8%  of  the  discharges  from  AMI 
P.G.  Doctors'  in  the  four  kidney  stone  DRGs  last  year  were  Medicare  patients  while  the 
statewide  percentage  was  18.7. 

The  rate  application  (p.  11)  seems  to  suggest  that  ESWL  services  should  be  treated 
as  private  ambulatory  services  even  for  patients  who  are  subsequently  admitted  to  the 
hospitaL  This  is  somewhat  like  a  hospital  declaring  its  labor  and  delivery  room  to  be  an 
ambulatory  birthing  center  with  admission  occurring  following  delivery.  The  HSCRC  law 
follows  Medicare  which  defines  all  services  provided  at  the  same  hospital  within  24  hours 
of  admission  to  be  inpatient  services.  Thus,  all  ESWL  services  provided  to  patients  who 


are  admitted  to  P.G.  Doctors'  within  24  hours  of  the  service  are  to  be  reported  and 


^charged  as  inpatient  services. 
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The  staff  recognizes  that  both  ProPAC  and  HCFA  have  recommended  that  all 
patients  receiving  inpatient  Lithotripsy  services  be  assigned  to  DRG  323.  Since  these 
recommendations  applied  only  to  Medicare,  and,  as  noted  above  Medicare  has  currently 
deemed  ESWL  to  be  a  covered  service  only  on  an  inpatient  basis,  this  assignment  change 
will  affect  all  Medicare  patients  covered  for  lithotripsy  services.  Since  ESWL,  unlike 
MRI,  will,  in  some  instances  -  i.e.,  patients  under  70  without  complications  or 
comorbidities  -  result  in  assignment  to  a  higher  weighted  DRG,  it  may  also  result  in  P.O. 
Doctors'  attaining  higher  approved  inpatient  revenue  under  its  current  GIR  agreement. 

The  staff  notes  that  assignment  of  ESWL  patients  to  the  Medical  DRG  for  urinary 
stones  recognizes  that  savings  associated  with  this  new  technology  should  not  be 
measured  relative  to  surgical  removal.  We  believe  the  Commission  should  be  wary  of 
arguments  for  ESWL  rates  higher  than  those  recommended  because  "the  rates  are  still 
less  than  it  would  cost  to  treat  the  patients  surgically".  The  staff  would  argue  that  such 
logic  would  result  in  transcontinental  airline  fares  to  be  slightly  less  than  the  cost  (in 
both  time  and  direct  expenses)  of  driving.  The  reasonable  rate  of  a  replacement 
technology  should  be  measured  independently  and  not  in  terms  of  the  previous 
technology. 

Given  the  above  considerations,  the  staff  Ls  recommending  the  following 
additional  conditions:  that  hospitals  on  the  GIR  get  no  price  leveling  factor  adjustment 
for  ESWL,  that  GIR  hospitals  finance  ESWL  charges  for  registered  emergency  and  clinic 
patients  from  their  1%  and  that  the  1%  not  be  added  for  private  ambulatory  EWSL 
patients  in  accordance  with  the  Commission's  policy  regarding  services  which  are  more 
than  75%  private  ambulatory.  Patients  who  are  inpatients  of  another  hospital  or  referred 
directly  from  the  emergency  room  or  clinic  of  another  hospital  shall  be  considered 
private  ambulatory  patients  at  the  ESWL  hospital  (All  these  conditions  were  also  part  of 
the  MRI  standard.) 
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STATEMENT  OF  THE  AMERICAN  ACADEMY  OF  NEUROLOGY 
TO  THE  SUBCOMMITTEE  ON  HEALTH  AND  SUBCOMMITTEE  ON  OVERSIGHT 
COMMITTEE  ON  WAYS  AND  MEANS,  US  HOUSE  OF  REPRESENTATIVES 
ON  SELF  REFERRAL  PRACTICES  AND  PHYSICIAN  OWNERSHIP 
FOR  THE  RECORD  OF  THE  HEARING 
OCTOBER  17.  1991 


1  The  American  Academy  of  Neurology  (AAN/Academy)  is  pleased  to  provide  the  Ways  and  Means 

2  Subcommittees  on  Health  and  Oversight  with  a  statement  for  the  record  of  the  hearing  October 

3  17,  1991  on  physician  ownership  and  self-referral  practices. 

4  AAN  is  the  country's  largest  organization  of  neurologists  and  neuroscientists  with  over  1 1 ,000 

5  members.  As  neurologists,  we  treat  many  Medicare  beneficiaries,  and  therefore  are  greatly 

6  concerned  with  any  Medicare  restrictions  which  would  interfere  with  the  provision  of  clinically  and 

7  ethically  sound  medical  care. 

8  The  Academy  is  deeply  troubled  by  any  occurrence  of  unethical  medical  practices  by  our 

9  physician  colleagues  in  ownership  and  referral  arrangements,  and  we  commend  Congressmen 

0  Stark  and  Pickle  for  addressing  this  issue.  We  believe,  however,  that  such  unethical  practices  are 

1  far  less  prevalent  than  reports  or  the  media  imply,  and  that  any  blanket  ban  on  physician  referrals 

2  to  entities  in  which  the  physician  has  an  ownership  interest  would  cause  an  adverse  effect  on  the 

3  quality  of  and  access  to  medical  care.  Instead,  the  Academy  recommends  an  approach  that 

4  emphasizes:  (1)  identifying  and  sanctioning  unethical  and  abusive  medical  practices  through 

5  vigilant  enforcement  of  the  existing  antikickback  statute;  (2)  the  restructuring  of  existing 

6  arrangements  to  minimize  potential  conflicts  of  interest,  based  on  the  recently  released  safe 

7  harbor  njles  and  the  opinions  of  the  Ethical  and  Judicial  Affairs  Council  of  the  American  Medical 

8  Association  (AMA);  (3)  greater  vigilance  by  the  medical  profession  on  recognizing  and 

9  disciplining  physicians  who  violate  professional  codes  of  ethics;  (4)  maintaining  a  role  for  ethical 
:0  and  legitimate  physteian  practices  that  contribute  to  the  accessibility  of  technology,  and  delivery 

:1  of  high  quality  health  care;  and  (5)  determining  whether  further  legislation  is  needed  based  on  an 

:2  objective  monitoring  and  assessment  over  the  next  twelve  to  twenty-four  months  of  how 

3  physicians  and  the  health  care  industry  respond  to  such  changes  as  the  promulgation  of  the  safe 

4  harbor  rules  and  the  AMA's  and  the  AAN's  increased  emphasis  on  disciplining  physicians  who 

5  violate  the  profession's  ethical  standards. 


6  Self-Referral:  An  Integral  Aspect  of  Medical  Practice 

7  As  a  vital  aspect  of  their  medical  practice,  many  of  our  members  are  involved  in  providing  imaging 

8  services,  neurophysiology  and  other  laboratory  services  to  their  patients,  and  have  developed 

9  joint  ventures  to  finance  these  important  and  needed  entities.  All  of  these  services  are  best 

0  provided  by  neurologists  because  of  their  unique  knowledge,  training,  and  experience.  It  is 

1  critical  to  understand  that  legitimate  self-refenai  is  an  inherent  feature  of  modem  medical  practice 

2  for  many  specialties.  For  example,  a  family  physician  may  prescribe  and  then  perform  a 

3  cholesterol  test  in  his  or  her  own  In-offlce  lab  (a  self-refen-al);  or  a  cardiologist  may  prescribe  an 

4  EKG  and  then  perform  the  test  in  his  or  her  own  office  (a  self-referral);  or  a  neurologist  may 

5  prescribe  an  MRI  scan  and  suggest  that  it  be  performed  at  a  lab  where  the  neurologist  shares 

6  ownership.  Obviously,  should  the  costs  of  MRI  equipment  be  such  that  it  would  lend  itself  to 

7  being  purchased  by  individual  neurologists'  offices,  the  need  for  joint  ventures  would  be 

8  eliminated.  But.  this  is  not  the  case. 

9  The  nature  of  self-refen-al  in  our  health  care  system  is  as  basic  as  a  physician  asking  a  patient  to 

0  return  for  a  follow-up  visit,  or  a  surgeon  recommending  and  then  perfomiing  an  operation.  These 

1  self-referral  patterns  are  as  ethical  as  a  neurologist  in  private  practice  conducting  doppler  studies 

2  to  measure  blood  flow,  or  electroencephalograms  to  measure  brain  activity,  or  an  MRI  test  to 

3  diagnose  multiple  sclerosis  (when  such  tests  are  deemed  medically  necessary).  Self-referrals  are 

4  an  essential  step  in  diagnosing  and  treating  patient  health  care  needs;  and.  in  and  of  themselves, 

5  often  represent  a  very  necessary  service  to  the  patient. 
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I  Evolution  of  Diagnostic  Imaging  Technology 

2 

3  To  understand  the  critical  role  that  recent  diagnostic  imaging  technology  plays  in  a  modem 

4  neurology  practice  and  its  relation  to  refenal  practices,  one  needs  only  to  trace  the  events  of  the 

5  past  twenty  years  during  which  the  evolution  of  this  breakthrough  technology  took  place.  In  the 

6  1 970s,  new  imaging  technology  made  their  first  appearance  in  hospitals  in  the  form  of  CAT 

7  scanners  (CTs),  and  later  in  the  1980s  by  the  introduction  of  Magnetic  Resonance  Imaging  (MRI) 

8  scanners.  Many  neurology  practices  found  themselves  with  limited  or  no  access  to  these  new 

9  technologies.  Although  access  to  hospital  CTs  by  neurologists  seemed  to  improve  over  time  in 

1 0  some  areas,  the  demand  placed  on  medical  center  equipment  by  physicians  in  many  specialties 

1 1  ovenvhelmed  the  available  services.  At  this  time,  CT  was  cleariy  established  as  the  preferred 

1 2  technology  in  detecting  and  evaluating  many  neurologic  problems.  Neurologists  in  private 

1 3  practice  who  found  themselves  without  sufficient  access  to  CTs  to  diagnose  and  treat  their 

14  patients,  thus,  through  group  efforts,  brought  CT  scanners  into  their  offices. 

15  In  the  mid-1980s,  this  history  was  repeated  with  MRI  scanners.  However,  given  that  MRIs  were 

16  then  priced  at  $1.5  to  $2.5  million,  the  most  viable  method  to  purchase  these  expensive  pieces  of 

1 7  equipment  was  to  create  joint  venture  partnerships  among  solo  and  group  practices,  usually  with 

1 8  other  neurologists,  but  frequently  with  neurosurgeons,  radiologists,  and  other  medical  specialists. 

1 9  Initially,  neurologists  and  other  physicians  who  wished  to  introduce  CTs  and  later  MRIs  into  their 

10  communities  found  financial  institutions  and  the  general  public  unwilling  to  make  the  financial 

U  commitment  necessary  to  support  these  new  technologies,  leaving  physicians  as  the  on!y  source 

12  of  capital  -  a  circumstance  which  still  exists  today.  Nevertheless,  neurologists  who  wanted  to 

!3  bring  CT  scanners  into  their  offices,  and  later  those  who  sought  to  develop  MRI  facilities  made  the 

!4  decision  that  access  to  these  technologies  was  vitallv  important  for  patient  care  and  that  those 

!5  scanners  needed  to  be  part  of  or  an  extension  of  their  practices.  As  to  the  ongoing  proliferation 

!6  in  MRI  technology,  a  recent  study  published  in  the  September  1991  edition  of  the  American 

!7  Journal  of  Roentgenology  suggests  that  the  demand  for  MRI  services  is  currently  being  met, 

18  implying  a  leveling  off  in  the  growth  of  these  joint  venture  arrangements.'  This  is  not  to  suggest, 

19  however,  that  the  imaging  mari<etplace  has  become  static.  Rather,  as  new  applications  for  these 
10  technologies  develop,  and  given  the  historical  perspective,  the  imaging  marketplace  should  be 

II  viewed  in  terms  of  being  dynamic,  ongoing,  and  evolutionary. 


2  The  Draft  Florida  Study 

3  Florida's  Health  Care  Cost  Containment  Board's  draft  study  on  Joint  Ventures  Among  Health  Care 

4  Providers.  Volume  II,  released  this  August,  provides  an  extremely  limited  study  on  the  prevalence, 

5  scope,  and  nature  of  joint  ventures  among  health  care  providers,  and  the  impact  of  such  ventures 

6  on  access,  utilization,  costs,  charges,  and  quality  of  health  care  services  in  the  state  of  Florida. 

7  First,  and  foremost,  the  report  fails  to  address  the  issue  of  appropriateness  and  necessity  of  care. 

8  The  essential  question  is  not  one  of  physician  ownership  in  joint  ventures,  but  one  of  appropriate 

9  care  and  utilization  of  services  and  referral  regardless  of  ownership.  The  Florida  report  looked 

0  only  at  the  differences  in  utilization  rates  between  joint  ventures  and  non-joint  venture  entities,  and 

1  did  not  evaluate,  nor  explain  whether  these  differences  were  justified  on  a  clinical  basis.  Implying 

2  that  utilization  differences  alone  eouates  with  inappropriate  or  unnecessary  medical  care  is  simply 

3  not  justified. 

4  Second,  the  findings  on  the  effect  of  joint  ventures  on  the  provision  of  services  by  diagnostic 

5  imaging  centers  are  cleariy  not  reliable  because  neariy  all  of  the  centers  in  Florida  had  joint 

6  venture  ownership,  making  comparison  with  non-joint  venture  firms  in  Florida  impossible;  and 

7  although  the  authors  attempted  to  compare  the  Florida  joint  venture  data  with  data  collected  fi-om 

8  non-joint  ventures  in  Baltimore,  many  differences  between  the  two  areas,  such  as  the  size  of  the 

9  Medicare  population,  were  not  controlled  for  in  any  scientific  way,  while  other  differences  such  as 

0  health  status  were  ignored  completely. 

1  Third,  the  report  omits  the  important  fact  that  physicians  whose  specialties  reguire  the  use  of 

2  specialty  specific  diagnostic  testing  modalities,  e.g..  neuroloqy/neurosurgerv  with  x-ray  CT/MRI, 

3  tend  to  invest  in  facilities  that  pertorm  these  tests:  and  that  those  facilities  would  naturally 

4  experience  utilization  rates  typical  of  neurologists  and  neurosurgeons,  and  display  characteristics 

5  that  differ  from  other  centers  with  different  specialty  mixes.  Again,  it  cannot  be  implied  that  such 

6  tests  were  inappropriate  or  medically  unnecessary.  It  is  not  surprising  then  that  physicians  are 


7  '  "Analysis  of  Economics  and  Use  of  MR  Imaging  Units  in  the  United  States  in  1990,"  by 

8  Evens,  and  Evens,  Jr.,  American  Journal  of  Roentgenology  (September  1991).  pages  603-607. 
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1  indined  to  invest  in  technology  that  they  rely  on  In  an  effort  to  assure  high  quality  care  and  to 

2  make  such  service  readily  available  and  accessible  to  their  patients. 
3 

4  Fourth,  the  indicators  used  to  measure  access  and  quality  in  the  study  are  both  flawed  and  of 

5  unproven  validity.*  In  addition,  while  access  to  and  quality  of  care  are  admittedly  difficult  to 

6  measure,  more  important  questions  such  as  whether  Americans  would  be  able  to  enjoy  the  same 

7  level  of  access  if  physicians  were  not  pemiitted  to  invest  or  whether  technology  would  be 

8  introduced  or  disseminated  in  a  timely  manner,  need  to  be  addressed. 

9  Whefe  to  Go  From  Here:  Observertlons  and  Recommendatlona 

0  1 .  With  publication  of  the  safe  hartsor  rules,  the  regulatory  environment  is  now  far  different 

1  than  it  has  tieen  in  the  past  Therefore,  to  the  extent  that  there  are  some  studies  (the 

2  designs  and  results  of  which  are  questionable)  claiming  to  show  overutilization  associated 

3  with  ownership,  those  studies  cannot  predict  what  will  occur  in  the  future  now  that  the 

4  safe  harbor  ailes  have  been  promulgated.  The  safe  harbor  rules  will  undoubtedly 

5  generate  a  major  restructuring  of  joint  venture  a^angements  -  and  such  restnjcturing  may 

6  reduce  the  perceived  association  between  ownership  and  overutilization,  by  eliminating 

7  those  arrangements  most  likely  to  result  in  abuse.  Studies  a  year  or  so  from  now  may 

8  come  to  very  different  conclusions  than  earlier  pre-safe  harbor  studies.  In  our  view,  it  is 

9  onlv  prudent  for  Congress  to  wait  and  see  what  happens,  and  to  base  further  policv  on  an 
:0  evaluation  of  the  imaaina  environment,  after  the  industrv  restoictures  under  the  safe 

:1  harbor  mles,  before  assuming  that  further  limits  are  required.  If  it  turns  out  those  njles 

2  eliminate  abusive  practices  -  and  give  regulators  sufficien*  authority  to  sanction  those  few 

:3  instances  where  abuses  take  place,  or  that  additional  well  designed  studies  show  the 

:4  absence  of  abusive  practices  -  there  will  not  be  a  need  for  further  restrictions  that  may 

:5  prove  harmful. 

6  2.  The  American  Medical  Association  (AMA)  has  recently  etnbari<ed  on  an  aggressive 

7  campaign  to  eliminate  unacceptable  conflicts  of  interest  through  its  Council  on  Ethical  and 

8  Judicial  Affairs,  and  the  Academy  strongly  supports  these  efforts.  The  Council's  activities 

9  include  educating  physicians  of  their  ethical  responsibilities  regarding  self  refeoal  and 

0  setting  up  an  enforcement  program  to  require  compliance  with  the  code  of  ethics.  Along 

1  with  this,  the  AAN  looks  forward  to  participating  with  the  AMA  in  their  new  enforcement 

2  efforts.  The  Academy  follows  the  AMA's  code  of  ethics  as  it  relates  to  self  referral,  and  is 

3  in  the  process  of  developing  a  stronger  mechanism  for  disciplining  Academy  members 

4  who  engage  in  unethical  and  illegal  conduct.  The  AMA  guidelines  include:^ 

5  (1)      the  physician  has  an  affimiative  ethical  obligation  to  disclose  to  the  patient  or 

6  referring  colleagues  his  or  her  ownership  interest  in  the  facility  or  therapy  prior  to 

7  utilization; 

3  (2)      the  physician  may  not  exploit  the  patient  in  any  way,  as  by  inappropriate  or 

9  unnecessary  utilization; 

0  (3)  the  physician's  activities  must  be  in  strict  conformance  with  the  law; 

1  (4)      the  patient  should  have  the  free  choice  either  to  use  the  physician's  proprietary 

2  facility  or  therapy  or  to  seek  the  needed  medical  services  elsewhere;  and 

3  (5)      when  a  physician's  commercial  interest  conflicts  so  greatly  with  the  patients 

4  interest  as  to  be  incompatible,  the  physician  should  make  alternative  anangements 

5  for  the  care  of  the  patient. 


3  *  See  "Comments  on:  Joint  Ventures  Among  Health  Care  Providers  in  Florida,"  Center  for 

7  Health  Policy  Research,  American  Medical  Association,  Chicago,  IL  (August  1991);  and  Florida 

a  Medical  Association  Memorandum  to  tiie  Health  Care  Cost  Containment  Board  Joint  Venture 

9  Technkal  Advisory  Panel  (August  15, 1991). 

0  *  1969  Current  Opinions.  Council  on  Ettiical  and  Judicial  Affairs,  American  Medical 

1  Assoctation,  page  30. 
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1  In  addition  to  the  benefits  of  an  outriglit  enforcement  mechanism,  the  Af^/IA's  activities  in 

2  this  area  will  cause  physicians  to  reexamine  those  arrangements  that  may  expose  patients 

3  to  inappropriate  conflicts  of  interest.  With  greater  vigilance  by  the  AMA  and  others  in  the 

4  profession,  the  opportunity  for  abuse  will  be  greatly  diminished. 

5  3.  Implementation  of  the  self-refen-al  ban  on  physician  ownership  and  referral  to  clinical 

6  laboratories  enacted  as  part  of  OBRA  '89  will  provide  a  test  case  of  the  effects  of  such  a 

7  ban,  and  will  serve  as  a  comparison  to  the  safe  harbor  approach  (which  covers  everything 

8  else).  Congress  should  wait  and  see  if  the  ban  on  clinical  lab  ownership  adversely  affects 

9  access,  convenience  and  Quality  before  expanding  it  to  other  facilities  -  especially  since 

10  the  need  for  more  restrictions  is  questionable  given  the  safe  harbors  regulations. 

1 1  4.  Further  studies  should  be  conducted  on  the  relationship  between  physician  ownership 

12  and  utilization.  The  results  from  the  GAO  study  comparing  utilization  experiences  of 

1 3  refening  physician  owned  and  other  entities  mandated  in  OBRA  '89  and  based  on  data 

1 4  cun-ently  being  collected  by  the  Health  Care  Financing  Administration  (HCFA)  may  shed 

1 5  more  light  on  the  issue.  However,  the  value  of  this  study  may  be  limited  since  it  will  be  an 

16  analysis  of  the  past  relationship  between  physician  ownership  and  utilization,  i.e.,  based 

1 7  on  an-angements  as  they  existed  prior  to  the  safe  harbor  rules  and  the  medical 

1 8  profession's  increased  emphasis  on  disciplining  physicians  who  engage  in  unethical 

1 9  practices.  Consequently,  further  studies  on  the  relationship  between  ownership  and 

20  utilization  following  the  restnjcturing  that  is  likely  to  occur  in  the  next  several  months  is  in 

21  order.  Congress  should  certainly  wait  to  benefit  from  such  studies  before  any  decisions 

22  on  further  bans  of  physician  ownership  and  referral  to  entities  are  considered. 

23  5.  Most  of  the  studies  on  physician  facility  ownership  and  utilization  rates  to-date  have  been 

24  flawed,  in  that  they  suggest  that  ownership  causes  overutilization,  when  higher  and 

25  differing  patterns  of  utilization  may  be  due  to  other  factors.  For  example,  physicians 

26  whose  patients  require  more  diagnostic  testing  because  of  their  medical  conditions  may 

27  be  more  inclined  to  enter  into  ownership  as  a  convenience/quality  control  device  for  the 

28  patient;  or  physicians  whose  specialties  demand  that  they  use  more  diagnostic  tests  are 

29  likely  to  invest  in  facilities  that  perform  them,  causing  utilization  rates  at  these  facilities  to 

30  appear  higher.  The  studies  have  also  ignored  the  benefits  of  such  arrangements  to 
51  patients. 

32  Patients  can  often  be  better  served  by  a  neurologist's  direct  involvement  in  imaging 

)3  centers  for  a  variety  of  reasons  depending  on  the  circumstances  in  the  community.  If  the 

54  only  MRI  service  in  the  community  is  from  a  hospital  or  corporate  facility,  especially  if  there 

55  is  a  monopoly  -  poor  service,  higher  charges,  less  convenience,  longer  waits  by  patients, 

16  longer  waits  for  results  to  get  back  to  the  refening  physician,  etc..  will  likely  result;  in 

17  contrast  to  communities  where  physicians  have  set  up  more  convenient,  patient  and 

)8  service  focused  entities.  For  example,  the  quality  of  the  testing  may  be  better  in  physician 

59  owned  imaging  centers  because  physician  owners  often  assure  that  there  is  a  'hands-on,' 

^0  on-site  physician,  usucUly  a  neurologist  or  neuro-radiologist  to  monitor  the  course  of  the 

^1  exam  and  the  images,  and  modify  the  study  as  appropriate  should  the  initial  standard 

\2  images  show  abnormalities  requiring  additional  study  through  other  types  of  imaging 

13  techniques.  As  patient  conditions  differ,  the  physician  needs  to  detemiine  in  an  ongoing 

\4  manner  during  the  course  of  the  exam  the  types  of  studies  and  "slicing"  required  -  which 

15  technologists  cannot  determine.  In  fact,  when  technologists  perform  this  role,  as  is  the 

►6  case  in  most  hospital  based  facilities  (where  a  radiologist  may  read  the  scans  only  at  the 

17  end  of  each  day),  the  test  initiated  may  prove  to  be  inadequate  for  diagnosis  and  require 

'8  that  the  study  be  repeated  with  different  and  additional  techniques,  hence  increasing  the 

;9  cost  of  care,  delaying  the  diagnosis,  and  causing  the  patient  the  inconvenience  of 

10  returning  to  the  lab  for  testing  which  could  have  been  performed  during  the  first  visit.  It 

11  cannot  be  stressed  enough  that  the  active  participation  of  the  clinician  (either  a 

>2  neurologist  or  neuro-radiologist)  in  the  decision-making  process  regarding  the  design  and 

'3  performance  of  the  examination  is  essential  to  obtain  an  optimal  study  and  a  specific 

>4  diagnosis.  The  presence  of  a  physician  in  the  delivery  of  care,  including  performing  and 

>5  reading  imaging  tests  ensures  the  most  efficient,  economical,  and  the  highest  quality  care 

■>6  for  the  patient. 

'7  In  many  cases,  hospital  based  imaging  labs  also  will  not  perfonn  more  detailed  or 

'8  complex  imaging  procedures,  even  if  the  ordering  physician  requests  them,  because  they 

>9  take  longer  to  perfonn.  tying  up  the  hospital's  equipment,  and  because  the  reimbursement 

>0  is  the  same  regardless  of  whether  it  is  for  a  standard  vs.  a  more  complex  exam. 

51  Contributing  to  a  more  accurate  diagnosis,  the  more  complex  exam  is  clinically  indicated 
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1  in  many  cases;  and  physician  owned  facilities  ensure  that  when  the  ordering  physician 

2  calls  for  them  they  are  performed,  regardless  of  the  lesser  reimbursement  level. 

3  On  the  access  issue,  many  neurologists,  as  noted  atsove,  were  instrumental  in  introducing 

4  advanced  imaging  services  into  their  communities,  even  before  Medicare  and  Medicaid 

5  reimbursed  for  them,  because  they  wanted  to  provide  their  patients  with  the  highest 

6  quality  care.  Numerous  physician  owned  imaging  facilrties  provided  then,  and  continue  to 

7  provide  services  regardless  of  whether  the  patient  has  the  ability  to  pay.  Private,  non- 

8  physician  owned  imaging  centers  would  not  be  (and  are  not)  concerned  with  this  needed 

9  access,  nor  are  they  inclined  to  provide  the  best  service,  or  highest  quality  of  care. 

10  Rather,  they  are  oniy  interested  in  the  facility's  bottom  line. 

1  Ctosina 

2  The  American  Academy  of  Neurology  is  sincerely  concerned  about  fraudulent,  abusive  and 

3  unethical  medical  practices,  and  supports  every  effort  to  end  them  without  disturbing  legitimate 

4  and  ethical  practices  which  make  access  to  services  more  available  and  of  better  quality. 

5  Although  there  have  been  abuses  in  the  past,  given  the  safe  harbor  rules,  vigorous  enforcement 

6  of  the  Medicare  antikickback  fraud  and  abuse  statute  of  the  Social  Security  Act,  and  greater 

7  vigilance  by  AMA  and  others  in  the  profession,  the  Academy  strongly  believes  that  the  opportunity 

8  for  abuse  will  be  greatly  diminished.  Blanket  prohibitions  may  not  be  necessary,  and  in  fact  may 

9  reduce  access  to  services  that  provide  better,  higher  quality,  and  more  convenient  services  for 
:0  patients.  It  is  reasonable  for  Congress  to  wait  and  see  what  happens  given  these  changes,  and 

1  then  consider,  after  careful  evaluation,  whether  or  not  further  restrictions  are  advisable. 

2  aansr.wm/bjn 
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TESTIMONY  BEFORE  THE  HOUSE  WAYS  &  MEANS  COMMITTEE 
SUBCOMMITTEE  ON  HEALTH 
SUBCOMMirreE  ON  OVERSIGHT 
HEARING  ON  PHYSICIAN  OWNERSHIP/REFERRAL  ARRANGEMENTS 
OCTOBER  17,  1991 

WAYNE  L.  WAMPLER,  PRESIDENT 

As  President  of  the  American  Imaging  Association  ("AJA"),  I  am  pleased  to  have  the  opportunity 
to  submit  this  testimony  concerning  physician  ownership  and  referral  arrangements,  in  conjunction 
with  the  hearing  held  on  this  subject  by  the  Subcommittee  on  Health  and  the  Subcommittee  on 
Oversight  of  the  Committee  on  the  Ways  &  Means.  ALA  is  a  trade  association  representing  over 
175  outpatient  imaging  centers,  mobile  diagnostic  services,  and  associated  physicians  and  other 
professionals  in  32  states.  AJA  and  its  members  are  dedicated  to  the  conduct  of  high  quality,  cost- 
effective  diagnostic  imaging  services  throughout  the  country.  While  AIA  strongly  supports  efforts 
to  curb  fraud  and  abuse  in  the  health  care  marketplace,  AIA  believes  that  diagnostic  imaging 
centers  should  continue  to  have  access  to  physician  capital,  and  that  Congress  should  refrain  from 
imposing  additional  limitations  on  physician  investment  in  health  care  facilities  at  this  time. 

I.       PHYSICIAN  INVESTMENT  IN  DIAGNOSTIC  IMAGING  CENTERS:  BACKGROUND 

Numerous  factors  have  contributed  to  physician  investment  in  outpatient  imaging  centers.  Physician 
investment  in  imaging  centers  has  evolved  as  a  natural  response  to  the  demand  for  improved 
services,  the  unavailability  of  alternative  sources  of  traditional  financing,  and,  burdensome  state 
regulatory  requirements,  and  has  had  the  beneficial  effect  of  making  state-of-the-art  technology 
readily  available  in  communities  throughout  the  country. 

The  primary  impetus  for  physician  investment  in  the  outpatient  imaging  industry  was  the  desire  to 
improve  access  to  and  quality  of  outpatient  services  at  competitive  prices.  Private  referring 
physicians  were  dissatisfied  with  the  inability  (or,  in  some  cases,  the  unwillingness)  of  hospitals  to 
deliver  outpatient  imaging  services  in  a  convenient,  timely  and  cost-effective  manner.  Hospitals 
were  reluctant  to  purchase,  or  by  virtue  of  state  CON  requirements  were  precluded  from  acquiring, 
costly  magnetic  resonance  imaging  (MRI),  computerized  tomography  (CT),  ultrasound  and  other 
state-of-the-art  technologies.  Where  the  technologies  existed,  physicians  and  their  patients  often 
encountered  scheduling  conflict  in  acute  care  hospitals  because  of  inpatient  utilization  of  equipment. 
In  addition,  in  the  hospital  setting,  outpatients  in  need  of  imaging  services  were  often  co-mingled 
with  inpatients  with  more  serious  illnesses.  In  short,  in  many  areas,  outpatient  imaging  services 
were  unavailable  or  unacceptable.  Even  today,  hospitals  in  smaller  communities  lack  the  capital  to 
upgrade  imaging  services  and  rely  on  physician-hospital  ventures  to  provide  the  highest  quality 
diagnostic  care. 

The  imaging  industry  brought  together  business  people  who  recognized  the  obvious  need  for 
freestanding  outpatient  diagnostic  services  and  physicians  determined  to  provide  such  services  for 
their  patients.  At  least  initially,  imaging  center  developers  found  financial  institutions  and  the 
general  public  unwilling  to  make  a  financial  commitment  to  support  such  new,  innovative,  and 
capital  intensive  approaches  to  health  care  delivery. 

Lenders  were  often  unwilling  to  provide  the  necessary  capital  for  the  establishment  of  diagnostic 
imaging  centers  for  a  number  of  reasons.  First,  in  the  early  1980s,  the  health  care  environment  was 
becoming  increasingly  competitive,  and  many  lenders  believed  that  new  start-up  ventures  could  be 
easily  undermined  by  existing  hospitals  and  other  health  care  institutions.  Second,  a  free-standing 
imaging  center  was  looked  upon  by  lenders  as  a  "special  purpose  facility"  due  to  extensive  leasehold 
improvements  required  for  facility  operation.  By  definition,  the  lender  viewed  this  type  of  facility 
as  "high  risk"  due  to  the  high  cost  per  square  foot  and  limited  alternative  use  in  the  event  the 
project  failed.  Third,  the  nature  of  the  equipment  necessary  for  the  development  of  an  imaging 
center  is  likewise  highly  specialized,  and  the  residual  value  of  such  equipment  is  minimal  due  to 
rapidly  changing  technology.  Thus,  for  a  number  of  reasons,  developers  of  imaging  centers 
historically  found  access  to  conventional  sources  of  capital  extremely  limited.  Under  these 
circumstances,  in  many  instances,  physicians  were  the  only,  or  at  least  primary,  sources  of  capital 
available  for  the  development  of  freestanding  imaging  centers. 
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n.  THE  DEBATE  CONCERNING  PHYSICIAN  INVESTMENT:  DEVELOPMENTS  SINCE  1989 

Thus  far,  the  debate  on  physician  ownership  of  health  care  facilities  has  generated  far  more  heat 
than  light.  How  vividly  AIA  recalls  the  debate  on  this  issue  in  1989.  The  year  began  with  the 
introduction  of  the  "Ethics  in  Patient  Referrals  Act  of  1989"  --  broad,  sweeping  legislation  that 
would  have  precluded  physician  investment  in  virtually  any  health  care  facility.  The  year  ended  with 
the  enactment  of  extremely  limited  legislation  affecting  only  physician  ownership  of  and 
compensation  arrangements  with  entities  providing  clinical  laboratory  services.  After  long  and  hard 
deliberation,  Congress  concluded  that  there  was  no  evidence  of  abuse  with  respect  to  physician 
investment  in  diagnostic  imaging  centers  or  any  other  kind  of  health  care  facility.  Congress  also 
concluded  that  additional  information  was  needed  concerning  the  impact  of  physician  ownership  on 
the  cost,  quality,  and  utilization  of  health  care  services.  To  obtain  such  information,  Congress 
mandated  that  the  Health  Care  Financing  Administration  collect  data  concerning  the  impact  of 
physician  ownership  on  health  care  facilities'  utilization,  costs,  and  quality  and  that  the  General 
Accounting  Office  conduct  an  independent  study  of  this  issue.  To  date,  neither  of  these  studies 
have  been  issued. 

AIA  respectfully  submits  that  nothing  has  transpired  to  warrant  a  reexamination  of  this  issue  at  this 
time.  To  the  contrary,  today  there  is  even  less  reason  for  legislation  in  this  area  then  there  was  in 
1989.  In  1989,  there  was  little  enforcement  of  the  anti-kickback  provisions  of  the  Medicare  and 
Medicaid  anti-fraud  and  abuse  laws.  The  only  penalties  then  available  to  law  enforcement  officials 
were  criminal  penalties  which  were  rarely  enforced.  Since  1989,  the  Office  of  the  Inspector  General 
("OIG")  has  begun  to  enforce  the  anti-kickback  provisions  through  civil  sanctions.  Extremely  narrow 
"safe  harbor"  regulations  have  been  issued  under  which  ahnost  all  joint  ventures  are  subject  to 
scrutiny,  and,  today,  abusive  joint  ventures  and  their  physician  investors  can  be  excluded  from 
participation  in  the  Medicare  and  Medicaid  programs  without  a  prior  judicial  hearing.  In  fact,  the 
OIG  has  recently  brought  its  first  action  to  exclude  a  joint  venture  from  the  Medicare  and  Medicaid 
programs  for  violating  the  anti-kickback  provisions.  Under  the  precedent  established  by  that  case, 
a  joint  venture  may  be  excluded  from  participation  in  federal  programs  if  it  pays  "anything  of  value, 
in  any  manner  of  form,  with  the  intent  of  exercising  influence  over  a  physician's  reason  or 
judgement..."  While  the  precise  impact  of  the  safe  harbors  and  of  more  aggressive  enforcement  of 
the  anti-kickback  provisions  is  not  yet  clear,  AIA  believes  that  these  developments  will  have  a 
significant  effect  on  the  extent  and  nature  of  physician  investment.  For  this  reason,  it  would  clearly 
be  premature  to  impose  additional  restrictions  on  physician  investment  at  this  time,  before  the 
impact  of  these  major  changes  can  be  determined. 

Moreover,  since  1989,  both  Congress  and  the  Health  Care  Financing  Administration  have  become 
aware  of  the  difficulties  involved  in  the  adoption  of  broad  legislative  proscriptions  on  physician 
ownership.  The  1989  self-referral  legislation  has  already  been  amended  once,  and  it  is  proving 
difficult  for  the  Health  Care  Financing  Administration  to  draft  proposed  regulations  without 
affecting  physician's  office  facilities.  This  experience  strongly  suggests  that  it  is  extremely  difficult 
to  draft  legislation  and  regulations  on  this  issue  without  "throwing  the  baby  out  with  the  bathwater," 
and  that  it  is  best  to  deal  with  abusive  arrangements  on  a  case-by-case  basis,  through  the  vigorous 
enforcement  of  current  law. 

In  addition,  since  1989,  the  Federal  Trade  Commission  ("FTC")  -  an  agency  whose  primary  goal 
is  to  foster  competition  ~  has  indicated  that  restrictions  on  physician  ownership  arrangements  could 
adversely  impact  competition  in  the  health  care  industry.  More  specifically,  in  an  April  10,  1990 
leuer  to  Senator  John  Heinz,  the  FTC  cautions  that  before  extending  physician  ownership 
restrictions  to  additional  ancillary  services,  the  impact  of  current  restrictions  on  clinical  laboratory 
services  should  be  studied.  The  FTC  concludes  that,  in  light  of  the  cost  savings,  high  quality,  and 
greater  convenience  that  may  resuh  from  physician  ownership,  "prohibitions  on  referral  [should]  be 
narrowly  crafted  to  address  only  instances  in  which  there  is  evidence  of  demonstrable  harm." 

Why,  then,  reopen  the  issues  now,  before  the  results  of  the  HCFA  and  GAO  studies  are  available? 
The  answer  appears  to  be  the  issuance  of  a  draft  report  by  the  Florida  Health  Care  Cost 
Containment  Board  entitled  "Joint  Ventures  Among  Health  Care  Providers  in  Florida,  Vol.  11," 
(hereafter  the  "Florida  Study").  The  Florida  study  has  received  considerable  publicity  for  its 
conclusions  that  diagnostic  imaging  center  joint  ventures  result  in  increased  utilization  and 
exorbitant  profits. 

m.     THE  FLORIDA  STUDY:  AN  ANALYSIS 

AIA  requested  Lewin/ICF,  a  well-respected  health  care  consulting  firm,  to  review  the  Florida 
study's  conclusions  regarding  the  impact  of  physician  ownership  on  utilization,  costs  and  access  in 
the  diagnostic  imaging  industry.  This  analysis,  "The  Effects  of  Joint  Venture  Ownership  of  Imaging 
Centers  by  Physicians:  An  Appraisal  of  the  Florida  Health  Care  Cost  Containment  Board  Report," 
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(Hereafter  the  "Lewin/ICF  analysis")  has  been  made  available  to  Committee  staff.  The  Lewin/ICF 
analysis  establishes  that: 

•  The  Florida  study  does  not  justify  the  conclusion  that  physician  ownership  increases 
utilization; 

•  The  Florida  study  does  not  establish  that  diagnostic  imaging  center  joint  ventures  are 
more  costly  or  more  profitable  than  non-joint  venture  diagnostic  imaging  facilities,  nor 
does  it  attempt  to  do  so.  Moreover,  the  Florida  study  ignores  capital  an  other  indirect 
costs  in  analyzing  profitability,  thus  overstating  the  profitability  of  highly  capital 
intensive  facilities,  such  as  diagnostic  imaging  centers. 

•  The  Florida  study's  findings,  properly  interpreted,  suggest  that  physician  ownership 
does  improve  access  to  diagnostic  imaging  services. 

A  number  of  preliminary  observations  concerning  the  context  of  the  Florida  study  are  in  order.  The 
Florida  study  was  mandated  by  the  Florida  legislature.  The  researchers'  mission  was  to  examine 
the  impact  of  physician  investment  on  the  utilization  of,  costs  of,  and  access  to  various  health  care 
services.  The  researchers  took  a  "snapshot"  approach  to  this  task,  relying  primarily  on  1989  data 
as  the  basis  of  their  study.  Unfortunately,  however,  the  study  lacks  an  historical  perspective 
concerning  the  reasons  for  the  growth  on  physician  ownership  in  diagnostic  imaging  centers,  as  set 
forth  the  above. 

Moreover,  in  Florida,  another  factor  contributed  substantially  to  the  reliajice  on  physician  capital. 
Specifically,  in  Florida,  hospitals  have  historically  beenrsubject  to  onerous  certificate  of  need 
("CON")  requirements  for  the  establishment  of  new  health  care  services;  physicians  offices  generally 
have  been  exempt  from  these  requirements.  For  this  reason,  it  is  hardly  surprising  that  virtually 
all  of  the  outpatient  diagnostic  imaging  centers  in  Florida  are  structured  as  freestanding  "physicians 
office"  facilities,  rather  than  as  hospital-based  facilities.  Thus,  any  implication  that  the  significant 
physician  investment  in  the  imaging  center  industry  in  Florida  developed  solely  as  a  means  of  paying 
physicians  in  exchange  for  referrals  is  unfounded.  Because  the  Florida  study  fails  to  provide  an 
historical  perspective  on  physician  investment,  it  overlooks  the  fact  that  physician  investment  made 
high  quality  diagnostic  imaging  services  available  to  the  citizens  of  Florida  efficiently  and 
expeditiously. 

As  the  Lewin/ICF  analyses  observes,  the  Florida  study  also  has  a  number  of  significant 
methodological  flaws.  The  specific  findings  of  the  Lewin/ICF  analysis  are  set  forth  below. 

I.       The  Florida  Study  Does  Not  Support  The  Conclusion  That  Physician  Ownership  of 
Diagnostic  Imaging  Centers  Increases  Utilization. 

The  Florida  study  attempts  to  determine  whether  physician  ownership  affects  the  utilization  rates 
of  MRI  and  CT  scanning  by  comparing  the  1989  utilization  rates  of  MRI  and  CT  in  three  Florida 
MSAs  where  physician  ownership  was  common  (Miami,  Orlando,  and  Jacksonville)  with  the  1989 
utilization  rates  for  these  services  in  the  Baltimore  MSA,  where  physician  ownership  was 
uncommon.  Because  utilization  of  MRI  and  CT  was  somewhat  lower  in  the  Baltimore  MSA  than 
in  the  three  Florida  MSAs,  the  Florida  study  concludes  that  physician  ownership  results  in  increased 
utilization.  The  Lewin/ICF  analysis,  however,  establishes  that  data  in  the  Florida  study  do  not 
justify  this  conclusion. 

First,  the  Florida  study  does  not  suggest  or  imply  that  the  marginally  higher  utilization  of  diagnostic 
imaging  services  provided  in  the  Florida  MSAs  was  inappropriate.  Lewin/ICF  analysis  at  4.  In  fact 
there  is  substantial  evidence  that  the  difference  in  utilization  between  the  Florida  MSAs  and  the 
Baltimore  MSA  was  due  to  a  relative  shortage  of  diagnostic  imaging  facilities  in  Baltimore  during 
the  period  covered  by  the  study.  Lewin/ICF  analysis  at  6-7.  More  specifically,  as  the  Lewin/ICF 
analysis  indicates,  there  were  22  freestanding  and  hospital-based  MRI  scanners  in  the  five  county 
Baltimore  MSA  as  of  June  1991.  This  is  nearly  triple  the  census  of  scanners  at  the  conclusion  of 
1989,  the  period  covered  by  the  Florida  study.  Indeed,  if  the  new  MRI  scanners  in  Baltimore  are 
utilized  at  the  same  rate  as  those  that  existed  in  1989,  utilization  rates  in  Baltimore  would  be  higher 
than  those  in  Florida.  Lewin/ICF  analysis  at  6-7.  Thus,  AIA  respectfully  submits  that  the  Florida 
study  findings  simply  suggest  that  the  diffusion  of  diagnostic  imaging  technology  in  the  Baltimore 
area  was  slower  than  the  diffusion  of  this  technology  into  various  MSAs  in  Florida;  these  findings 
provide  no  basis  whatsoever  for  concluding  that  physician  ownership  in  diagnostic  imaging  centers 
causes  increased  utilization. 
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Second,  while  differences  in  utilization  were  found  between  the  Baltimore  MSA  and  the  Florida 
MSAs  (and  among  each  of  the  Florida  MSAs),  and  while  some  of  these  differences  appear  to  be 
statistically  significant  (i.e.  the  utilization  difference  between  Jacksonville  and  Miami)  the  authors 
do  not  indicate  that  the  utilization  differences  between  the  Baltimore  MSA  and  each  of  the  Florida 
MSAs  meet  the  test  of  statistical  significance  established  for  the  study.  Lewin/ICF  analysis  at  5. 

Third,  in  estimating  the  utilization  rate  of  diagnostic  imaging  services  in  the  Florida  MSAs,  the 
authors  of  the  study  excluded  "snowbirds"  ~  seasonal  residents  of  Florida  who  list  their  permanent 
place  of  reside.-^e  in  other  states.  Lewin/ICF  concludes  that  the  exclusion  of  this  population  data 
likely  inflated  the  utilization  rates  for  the  Florida  MSAs.  Lewin/ICF  analysis  at  6.  Lewin/ICF  also 
concludes  that  the  seasonal  in-migration  of  older  retirees  into  Florida  undermines  the  Florida 
study's  conclusion  that  the  Baltimore  MSA  is  demographicaUy  comparable  to  the  Florida  MSAs 
studied.  As  the  Lewin/ICF  analysis  observes,  "snowbirds"  tend  to  be  older  retirees,  a  group  more 
likely  to  require  diagnostic  and  other  medical  interventions.  Id. 

Fourth,  there  is  no  reason  whatsoever  to  believe  that  the  differences  in  utilization  among  the 
various  MSAs  analyzed  were  attributable  to  physician  ownership.  For  example,  the  study  reports 
that  there  were  1.7  fewer  MRI  scans  per  thousand  population  performed  in  Baltimore  (where 
physician  ownership  was  reportedly  low)  than  were  performed  in  Jacksonville  (where  physician 
ownership  was  reportedly  high).  This  finding  might  be  thought  to  be  important,  were  it  not  for  the 
fact  that  there  were  5.7  more  MRI  scans  performed  per  thousand  population  in  Miami  than  there 
were  in  Jacksonville  ~  both  of  which  are  counties  where  physician  ownership  was  high.  Likewise, 
the  difference  in  utilization  between  the  Baltimore  MSA  and  the  Jacksonville  MSA  with  respect  to 
Cr  scans  is  much  less  striking  than  the  difference  in  CT  utilization  between  the  Jacksonville  MSA 
and  Miami  MSA.  See  Lewin/ICF  analysis  at  6.  Under  these  circumstance,  AIA  believes  that  there 
is  no  basis  whatsoever  to  conclude  that  physician  ownership  "caused"  the  higher  utilization  of 
diagnostic  imaging  services  observed  in  the  Florida  MSAs  in  1989. 

IL  The  Florida  Study  Does  Not  Sorest  Or  Imply  That  The  Charges  of  Diagnostic  Imaging 
Center  Joint  Ventures  Are  Higher  Than  The  Charges  Of  Non-Joint  Venture  Diagnostic 
Imaging  Centers  Nor  Does  The  Florida  Study  Support  The  Conclusion  That  Diagnostic 
Imaging  Centers  Produce  Exorbitant  Profits. 

The  Florida  Study  reports  that  "joint  venture  imaging  centers  in  Florida  are  far  more  profitable  than 
most  other  non-joint  venture  Florida  health  businesses."  This  conclusion  is  based  on  a  measure  of 
profitability  that  essentially  excludes  a  variety  of  indirect  expenses,  including  interest  expenses  and 
other  overhead.  Lewin/ICF  analysis  at  7.  Diagnostic  imaging  centers  are  extremely  capital- 
intensive  enterprises,  compared  with  other  kinds  of  health  care  facilities;  it  is  hardly  surprising,  then, 
that  diagnostic  imaging  center  joint  ventures  appear  more  profitable  than  other  types  of  health  care 
enterprises,  if  capital  and  other  overhead  ejqjenses  are  not  considered!  Lewin/ICF  analysis  at  7-8. 

More  importantly,  as  the  Lewin/ICF  analysis  observes,  it  is  essentially  meaningless  to  compare  the 
profitability  of  diagnostic  imaging  centers  with  the  profitability  of  other  health  care  facilities.  The 
relevant  comparison  is  between  joint  venture  diagnostic  imaging  center  and  non-joint  venture 
(hospital  based)  diagnostic  imaging  centers  offering  comparable  services.  Lewin/ICF  analysis  at 
8.  In  this  regard,  AIA  submits  that  joint  venture  diagnostic  imaging  centers,  which  are  treated  by 
the  Medicare  program  as  "physicians  offices"  are  reimbursed  significantly  less  than  hospital-based 
facOities,  which  are  reimbursed  based,  in  part,  on  their  actual  costs.  Significandy,  too,  the 
reimbursement  for  diagnostic  imaging  services  rendered  to  Medicare  patients  has  been  reduced  by 
approximately  28%  since  1989,  and  further  reductions  in  the  range  of  16-32%  are  currently  under 
consideration.  In  short,  diagnostic  imaging  center  joint  ventures  are  significandy  less  costly  for  the 
Medicare  program  and  Medicare  patients  than  comparable  hospital  alternatives. 

ni.    The  Florida  Study  Data  Suggests  The  Physician  Ownership  Does  Improve  Access  To  Care. 

The  Florida  study  indicates  that  access  to  care  can  be  measured  based  upon  the  availability  of 
services  to  underinsured  and  indigent  patients  and  on  the  geographic  location  of  physician-owned 
facilities.  Florida  study  at  xiii.  Significantly,  the  Florida  study  suggests  that  diagnostic  imaging 
center  joint  ventures  provide  a  significant  volume  of  services  to  indigent,  uninsured,  and 
underinsured  patients;  specifically,  while  the  report  indicates  the  joint  venture  imaging  centers  do 
not  provide  a  significant  volume  of  services  to  Medicaid  beneficiaries,  the  data  indicates  that  9.6% 
of  revenues  is  lost  to  bad  debt  and  charity  care  at  MRI  centers  and  7.6%  is  lost  to  these  causes  at 
CT  scanners.  Lewin/ICF  analysis  at  9.  As  the  Lewin/ICF  analysis  observes,  these  are  significant 
amounts  for  businesses  that  lack  a  charitable  mission.  Id. 
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Moreover,  the  Florida  data  indicates  that  there  are  large  areas  of  the  state  of  Florida  where  the 
only  available  MRI  services  are  provided  through  joint  ventures.  Lewin/ICF  analysis  at  8-9.  In  fact, 
if  not  for  joint  ventures,  there  would  not  be  a  single  MRI  in  the  panhandle  of  Florida.  Id.  Thus 
the  Florida  study  actually  indicates  that  joint  ventures  do  provide  access  to  services  that  otherwise 
would  not  be  available. 

In  conclusion,  AIA  believes  that  more  vigorous  enforcement  of  the  current  anti-kickback  provisions 
will  help  eliminate  abusive  self-referral  arrangements  from  the  health  care  marketplace.  The 
Florida  study  does  not  support  additional  restrictions  on  physician  investment  at  this  time,  and  the 
results  of  the  HCFA  and  GAO  studies  of  the  issue  are  not  yet  available.  In  light  of  the  enormous 
disruption  that  such  additional  restrictions  would  cause  for  the  provision  of  health  care  services 
throughout  the  country,  AIA  firmly  believes  that  such  restrictions  should  not  be  extended  beyond 
the  clinical  laboratory  arena  at  this  time. 

If  the  Subcommittees  have  any  additional  questions  or  need  any  further  information  concerning 
AIA's  position  regarding  this  most  important  matter,  please  contact  AIA's  Executive  Vice  President 
Joseph  Thompson  at  (202)  296-9200. 
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EXECUTIVE  SUMMARY 

The  August  1 991  draft  report  Joint  Ventures  Among  Health  Care  Providers  in  Florida. 
Volume  II  is  an  ambitious  examination  of  joint  ventured  health  sen/ice  provider  organizations. 
In  the  report  several  conclusions  were  drawn  regarding  the  effect  of  joint  ventures  on 
utilization,  cost,  and  access  to  care  provided  by  diagnostic  imaging  centers.  The  draft  report 
has  received  considerable  publicity  for  its  findings  of  higher  utilization  and  greater  profitability 
of  joint  ventured  MRI  and  CT  scanners.  Lewin/ICF  was  asked  to  review  this  report  and 
assess  the  validity  and  meaningfulness  of  these  conclusions.  Our  analysis  calls  these 
conclusions  into  question.  Specifically  we  find: 

•  Utilization  -  data  in  the  report  do  not  justify  the  conclusion  that  obsen/ed 
differences  in  utilization  are  due  to  different  ownership  patterns  among 
diagnostic  imaging  centers.  There  Is  reason  to  believe  that  the  obsen/ed 
differences  may  reflect  incorrect  population  data  and  regional  variations  in 
practice  patterns.  Even  if  the  observed  differences  in  utilization  are  correct,  the 
study  provides  no  evidence  to  suggest  these  differences  are  statistically 
meaningful. 

•  Profitability  -  The  study  lacks  the  data  needed  to  compare  the  profitability  of 
joint  venture  and  non-joint  venture  imaging  centers.  Instead  it  compares  the 
profitability  of  imaging  centers  to  other  types  of  medical  service  enterprises. 
This  comparison  is  without  meaning.  Moreover,  the  study  uses  a  questionable 
measure  of  profitability  that  overstates  the  "profits"  of  enterprises  with  high 
interest  and  other  indirect  expenses.  This  measure  makes  it  virtually  certain 
that  capital  intensive  imaging  centers  will  appear  more  "profitable"  than  the 
other  ventures  studied. 

•  Access  -  The  study's  conclusions  that  joint  venture  ownership  do  not  improve 
access  to  care  are  incorrect  The  study  data  indicate  that  large  areas  of  the 
state  of  Florida  are  dependent  upon  joint  venture  imaging  centers  to  provide 
MRI  services.  Second,  there  is  no  evidence  to  suggest  that  the  apparent 
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under-representation  of  Medicaid  and  uninsured  patients  in  the  imaging  centers 
reflects  joint  venture  ownership.  The  study  lacks  the  data  needed  to  determine 
whether  physician-owned  joint  venture  imaging  centers  provide  more,  less,  or 
the  same  amount  of  charity  care  than  other  for-profit  imaging  centers. 


2 


LEWIN/ICF 

A  HMWi  ft  SdMKM  MwnoHonai  ConiQCiny 


210 


I.  INTRODUCTION 

The  August  1 991  draft  report,  Joint  Ventures  Among  Health  Care  Providers  in  Florida. 
Volume  II.  prepared  for  the  Florida  Health  Care  Cost  Containment  Board  (HCCB)  by  Jean 
Mitchell,  Ph.D.  and  Elton  Scott,  Ph.D.,  of  Florida  State  University,  has  received  extensive 
publicity  in  the  media  and  significant  consideration  among  state  and  federal  decision  makers. 
Much  of  the  publicity  and  discussion  of  the  report  has  focussed  on  the  report's  findings  that: 

•        the  1 989  utilization  rates  (tests/1 000  population)  for  magnetic  resource  imaging 
(MRI)  and  computed  tomography  (CT)  were  considerably  higher  in  the  state  of 
Florida,  where  virtually  aH  scanners  are  established  as  joint  ventures  (JVs)  with 
physician  owners,  than  in  the  Baltimore  area,  where  physician  ownership  was 
less  prevalent. 

profitability  appears  higher  for  imaging  centers  that  perform  MRI  and  CT 
scanning  than  for  non-JVs  in  other  medical  sen/ices. 

Medicaid  and  uninsured  patients  do  not  appear  to  have  access  to  sen/ices  in 
these  imaging  centers  to  the  same  extent  as  patients  with  other  insurance 
coverage. 

Lewin/ICF  was  asked  to  review  the  Florida  report  to  determine  whether  these 
conclusions  regarding  JV  imaging  centers  are  justified.  The  focus  of  our  review  is  on 
sections  of  the  draft  report  pertaining  to  imaging  centers,  specifically  centers  that  provide  MRI 
and  CT. 

The  HCCB  study  was  an  ambitious  undertaking  involving  primary  data  collection  from 
several  thousand  health  service  providers.  The  breadth  of  the  study  provides  a  rich  data 
source  on  joint  ventures  in  nine  areas  of  medical  service.  Despite  the  authors'  efforts,  the 
structure  of  the  Florida  market  limited  the  data  available  for  analysis  of  the  effects  of  physician 
ownership  of  diagnostic  imagining  centers,  ihe  authors  made  a  concerted  effort  to  overcome 
these  data  limitations  and  draw  meaningful  conclusions  about  the  effect  of  JV's  on 
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utilizations,  profitability,  and  access  to  care.  Our  review  of  the  study  raises  questions  about 
the  appropriateness  of  the  comparisons  made  and  the  validity  of  subsequent  conclusions 
drawn  in  the  study.  For  example,  the  HCCB  report  defines  JVs  as 

any  ownership,  investment  interest,  or  compensation  arrangement  between  physicians 
and  any  health  care  professional  who  makes  referrals  and  an  entity  providing  health 
care  goods  or  services.^ 

This  definition  is  oyerly  broad  since  it  includes  facilities  that  are  associated  with  a  physician's 
own  practice,  hospitals,  HMOs,  and  publicly-owned  firms.  We  suggest  alternative 
explanations  for  the  study's  findings;  explanations  that  are  more  consistent  with  medical 
practice  patterns  and  more  recent  information.  In  the  sections  that  follow,  each  of  the  three 
areas  in  which  the  study  drew  conclusions  -  utilization,  profitability,  and  access  -  are 
reviewed. 

II.       UnUZATiON  ^ 

The  HCCB  study  attempts  to  determine  whether  ownership  patterns  affect  the 
utilization  rates  of  MRI  and  CT  scanning.  We  note  at  the  outset  that  the  study  compares  high 
and  low  utilization  rates  but  does  not  attempt  to  distinguish  between  appropriate  and 
inappropriate  utilization.  This  is  a  critical  distinction.  A  higher  utilization  rate  is  appropriate  if 
it  reflects  use  of  available  scanners  to  perform  medically  necessary  tests  that  would  otherwise 
be  performed  invasively  or  not  at  all.  A  lower  utilization  rate  may  be  inappropriate  and  reflect 
the  use  of  less  desirable,  more  costly,  and  more  invasive  tests  in  lieu  of  a  non-invasive  scan. 

The  study  defines  utilization  rates  as  tests/1000  population.  The  authors  compare  the 
utilization  of  MRI  and  CT  in  three  Florida  MSAs  (Miami,  Orlando,  and  Jacksonville)  to 
utilization  in  the  Baltimore  MSA.  Comparison  to  an  area  outside  of  Florida  was  necessary 
because: 

virtually  all  MRI  scanners  in  Florida  were  JVs,  making  intra-state  comparison 


HCCB  draft  report  page  iii.  --^-rr.'}- ••  ' • 
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between  JV  and  non-JV  of  little  value,  and 

•        a  comprehensive  census  of  all  CI  scanners  in  Florida  could  not  be  developed 
because  of  a  lack  of  central  registry  of  scanners.^ 

The  estimates  of  utilization  (number  of  tests)  in  Florida  were  provided  by  each  imaging 
center  and  are  based  upon  their  1 989  caseload.  These  estimates  were  summed  and  divided 
by  the  estimated  1 989  population.  These  results  were  then  compared  to  data  from  the 
Baltimore  MSA.  The  reported  results  are  summarized  in  Table  1 .  It  should  be  noted  that  the 
authors  do  not  indicate  that  these  differences  meet  the  test  of  statistical  significance 
established  for  the  study,  although  it  appears  that  some  of  the  differences  would  be 
significant  (e.g.,  between  Jacksonville  and  Miami). 

TABLE  1 

COMPARISON  OF  MRI  SCAN  AND  CT  SCAN  UTIUZATION  RATES 


1989  UTILIZATION  RATES 


MSA 

MRI  SCANS  PER  THOUSAND 
POPULATION 

CT  SCANS  PER  THOUSAND 
POPULATION 

Jacksonville 

14.0 

29.4 

Miami 

20.3 

35.7 

Orlando 

16.6 

31 .9 

Baltimore 

12.3 

27.9 

Source  —  HCCB  Draft  Report,  Table  4.9 


There  is  reason  to  believe  the  comparison  of  utilization  rates  from  the  Baltimore  and 
Florida  MSAs  is  inappropriate  due  to  inaccuracy  in  the  Florida  population  data  and  recent 
data  from  Baltimore  that  suggest  the  1 989  MRI  utilization  rates  were  low  due  to  an  apparent 
shortage  of  scanners  in  that  MSA. 


^  Conversation  with  Or.  Jean  Mitchell. 
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The  Florida  population  estimates  used  in  the  study  exclude  seasonal  residents 
("snowbirds")  who  list  their  place  of  permanent  residence  in  other  states.  This  tends  to 
understate  the  denominator  in  the  utilization  rate  calculations.  Although  this  is  partially  offset 
by  individuals  with  dual  residences  who  list  Florida  as  their  place  of  permanent  residence 
(due  to  the  absence  of  a  state  income  tax),  we  believe  the  greater  effect  is  due  to  non- 
resident snowbirds  who  are  not  included  in  the  Florida  census.  This  would  mean  the 
utilization  rates  for  Florida  are  somewhat  inflated.  We  attempted  to  adjust  the  utilization  rates 
to  reflect  this  seasonal  population  effect  but,  lil<e  the  study's  authors,  found  the  data 
necessary  to  make  this  correction  are  unavailable. 

The  seasonal  in-migration  to  Florida  also  undermines  the  validity  of  the  Florida- 
Baltimore  comparison.  The  study  indicates  the  "reasonableness"  of  this  comparison  is  based 
on  census  data  suggesting  similar  demographic  and  income  profiles  in  the  th.ree  Florida 
MSA's  and  the  Baltimore  MSA.  However,  the  seasonal  migration  is  likely  to  eliminate  this 
similarity  since  snowbirds  tend  to  be  older  retirees,  a  group  more  likely  to  require  diagnostic 
testing  and  other  medical  interventions.  Even  if  these  temporary  residents  could  be 
accounted  for  in  the  population  data,  one  would  expect  higher  utilization  rates  among  the 
older  population  in  Florida. 

Even  if  the  census  data  were  correct  and  the  comparison  to  Baltimore  were 
appropriate,  there  is  no  reason  to  suqoest  that  JV's  are  responsible  for  observed  differences 
in  utilization  rates.  Regional  variations  in  practice  patterns  have  been  documented  for  a 
broad  range  of  medical  procedures,  and  there  is  ample  reason  to  believe  these  variations 
exist  in  the  field  of  MR!  and  CT  scanning.  Indeed,  such  variations  are  seen  within  the  state  of 
Florida  itself.  The  difference  between  the  number  of  MR!  scans/thousand  in  Jacksonville  and 
Baltimore  is  much  less  striking  than  the  difference  between  the  number  performed  in 
Jacksonville  and  Miami.  As  was  noted  previously,  higher  utilization  rates  could  reflect  the 
appropriate  use  of  a  preferred  diagnostic  test  while  lower  utilization  rates  could  reflect  the 
need  to  use  less  desirable  diagnostic  procedures  due  to  lack  of  availability  of  the  preferred 
testing  modality. 

Recent  data  suggest  there  was  a  relative  shortage  of  MRI  scanners  in  the  Baltimore 
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MSA  in  1989.  This  shortage  wouid  tend  to  have  reduced  1989  utilization  rates  in  Baltimore 
below  optimal  levels.  A  1 991  directory  of  imaging  centers  provided  by  the  Office  of  Licensing 
and  Certification  Programs  of  the  Maryland  State  Department  of  Health  and  Mental  Hygiene 
indicates  that  there  were  22  free-standing  and  hospital-based  MRI  scanners  in  the  five  county 
Baltimore  MSA  as  of  June  1991^.  This  is  nearly  triple  the  census  of  8  scanners  at  the 
conclusion  of  1 989.  This  explosion  in  the  number  of  scanners  strongly  suggests  that  the 
utilization  r^es  in  Baltimore  were  depressed,  reflecting  a  significant  shortage  of  MRI  services 
during  1 989.  Indeed,  if  the  new  MRI  scanners  in  Baltimore  are  utilized  at  the  same  rate  as 
those  that  existed  in  1 989,  utilization  rates  in  Baltimore  would  be  higher  than  those  in  Florida 
{an  estimated  33.8  scans/1 000  in  Baltimore  based  or^  1 989  utilization  rates  and  1 991  scanner 
census  versus  actual  1989  Florida  utilization  rates  of  14.0,  16.6  and  20.3  in  Jacksonville, 
Orlando  and  Miami,  respectiveiy). 

IH.  PROFrrABIUTY 

Tne  HCCB  study  reports  "joint  venture  imaging  centers  in  Florida  are  far  more 
profitable  than  most  other  types  of  nbn-joint  venture  Florida  health  businesses."^  This 
conclusion  is  based  on  a  profitability  comparison  that  uses  operating  income  as  the  measure 
of  profitability.  As  defined  in  this  study,  operating  income  equals  net  revenues  minus  direct 
operating  expenses.  This  definition  excludes  a  variety  of  indirect  expenses  including  interest 
expenses  and  other  overhead. 

This  definition  of  profitability  is  quite  different  from  the  more  traditional  definition  of 
profitability  as  revenues  minus  expenses.  Although  one  can  understand  the  desire  to  exclude 
depreciation  and  other  non-cash  expenses  from  the  analysis,  the  exclusion  of  all  indirect 
expenses  systematically  overstates  profitability  since  it  excludes  interest  and  other  indirect 
cash  expenses.  When  making  comparisons  among  different  types  of  outpatient  facilities,  the 
chosen  measure  of  profitability  disproportionately  overstates  the  profitability  of  imaging 

^  Directory  of  Maior  Medical  Equipment.  Maryland  State  Department  of  Health  and  Mental 
Hygiene,  Office  of  Licensing  and  Certification  Programs,  June  1991. 

*  HCCB  Draft  Report,  page  vi. 
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centers  with  MRI  and  CT  scanners,  since  the  interest  costs  related  to  debt  service  of  these 
multimillion  dollar  machines  are  excluded  from  the  analysis.  Thus,  it  is  not  surprising  to  find 
JV  imaging  centers  appear  more  profitable  than  other  types  of  less  capital-intensive 
enterprises.  > : 

Even  if  the  authors  had  been  allowed  the  time  and  resources  to  develop  a  measure  of 
profitability  that  could  account  for  the  complexity  of  financial  arrangements  in  imaging  centers 
and  other  JV  enterprises,  the  comparison  of  the  profitability  of  JV  imaging  centers  to  other 
types  of  ventures  has  little  meaning.  It  may  be  the  case  that  imaging  centers  are  more 
profitable  than  other  types  of  medical  enterprises.^  The  relevant  comparison  of  profitability  is 
between  JV  imaging  centers  and  non-JV  imaging  centers.  Despite  the  authors'  extensive 
data  collections,  the  Florida  market  provides  no  data  to  allow  for  this  comparison.  It  is 
impossible,  therefore,  to  reach  any  conclusion  from  this  study  on  the  effect  of  JVs  on  the 
profitability  of  diagnostic  imaging  centers. 

IV.      ACCESS  TO  CARE  ^ 

The  HCCB  report  indicates  that  access  to  care  can  be  measured  on  two  criteria: 

Access  is  evaluated  by  examining  the  availability  of  sen/ices  to  insured,  underinsured, 
and  Indigent  patients.  The  geographic  location  of  these  facilities  is  also  noted  to 
ascertain  whether  joint  ventures  increase  access  to  persons  residing  in  medically 
underserved  areas.^ 

The  report  concludes  that  JVs  do  not  improve  access  to  care.  Yet  the  data  in  the 
HCCB  report  indicate  that  JV  imaging  centers  are  responsible  for  improved  geographic 
access  to  imaging  services  in  the  state  of  Florida.  Figure  1  presents  the  distribution  of  MRI 


®  The  greater  profitability  of  imaging  centers,  especially  those  with  MRI  scanners,  should 
come  as  no  surprise.  MRI  scanners  represent  a  relatively  new  technology  with  a  high  start-up 
cost.  One  would  expect  that  as  the  technology  matures  and  more  centers  open,  the 
profitability  will  fall  into  the  range  of  other  mature  medical  technology  sendees. 

^  HCCB  draft  report  page  xiii. 
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centers  by  county  and  reflects  the  information  provided  in  Table  4.6  of  the  report 
(Comparison  of  Outpatient  MRI  Scans  Performed  in  Florida  Counties  with  Joint  Venture 
Diagnostic  Imaging  Centers,  1 989).  Figure  1  indicates  there  are  large  areas  of  the  state  of 
Florida  where  the  only  available  MRI  services  are  provided  through  joint  ventures.  This 
includes  the  entire  panhandle  region. 

The  data  also  indicate  that  JV  centers  provide  services  to  indigent,  uninsured  and 
underinsured  patients.  Although  the  report  indicates  that  JV  imaging  centers  provide  virtually 
no  services  to  Medicaid  beneficiaries,  it  shows  that  9.6  percent  of  revenue  is  lost  to  bad  debt 
and  charity  care  at  MRI  centers  and  7.6  percent  is  lost  to  these  causes  at  CT  centers.  These 
are  significant  amounts  for  businesses  that  lack  a  charitable  mission. 

If  an  access  problem  does  exist,  it  is  most  likely  related  to  the  non-eleemosynary 
nature  of  these  ventures  rather  than  the  JV  ownership.  There  is  no  evidence  in  the  report  to 
suggest  that  JV  are  more  or  less  likely  to  provide  care  to  patients  unable  to  adequately  pay 
for  services  than  any  other  type  of  for-profit  imaging  center. 

V.  CONCLUSIONS 

The  HCCB  report  on  the  effects  of  JV  ownership  provides  a  considerable  amount  of 
important  data  to  inform  the  debate  on  physician  ownership  of  medical  service  facilities. 
Lewin/ICF's  review  of  the  study's  conclusions  in  three  areas  -  utilization,  profitability,  and 
access  -  raises  questions  about  the  appropriateness  of  the  comparisons  made  and  the 
validity  of  subsequent  conclusions  drawn  in  the  study.  First,  the  HCCB  study  compares 
utilization  of  MRI  and  CT  in  Florida  and  Baltimore  to  determine  whether  ownership  patterns 
affect  these  rates.  There  is  reason  to  believe,  however,  that  this  comparison  is  inappropriate 
due  to  inaccuracies  in  the  Florida  population  data.  In  addition,  recent  data  suggest  that  1 989 
MRI  utilization  rates  in  Baltimore  were  low  due  to  a  shortage  of  scanners.  Even  if  this 
comparison  were  appropriate,  there  is  no  evidence  that  JVs  are  responsible  for  differences  in 
utilization  rates,  as  regional  variations  in  practice  patterns  have  been  documented  for  a  variety 
of  medical  procedures.  Finally,  the  study  makes  no  attempt  to  determine  if  higher  utilization 
rates  are  medically  appropriate  compared  to  lower  rates. 
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The  HCCB  study  reported  that  JV  imaging  centers  in  Florida  are  more  profitable  than 
other  non-JV  health  businesses  in  the  state.  This  conclusion  is  based  on  a  comparison  of 
operating  incomes.  However,  the  definition  of  operating  incomes  excludes  a  variety  of 
indirect  expenses  including  interest  expenses  and  other  overhead.  This  exclusion  overstates 
the  profitability  of  imaging  centers  with  MRI  and  CT  scanners,  which  are  extremely  capital- 
intensive. 

Finally,  the  HCCB  report  concludes  that  JVs  do  not  improve  access  to  care.  Yet  JV 
imaging  centers  are  responsible  for  improved  geographic  access  to  imaging  services  in 
Florida.  In  addition,  data  indicate  that  a  significant  percentage  of  revenue  at  JV  imaging 
centers  is  lost  to  bad  debt  and  charity  care. 

These  alternative  explanations  for  major  findings  of  the  HCCB  report  are  indicative  of 
the  need  for  more  research  to  determine  the  effects  of  JV  ownership  on  utilization,  access, 
quality,  and  cost  of  care  in  imaging  centers. 
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PHYSICIAN  OWNERSHIP/REFERRAL  ARRANGEMENTS 


The  Private  Practice  Section  ("PPS")  of  the  American  Physical 
Therapy  Association  ("APTA")  is  pleased  to  provide  the  Ways  and 
Means  Subcommittee  on  Health  and  the  Subcommittee  on  Oversight 
with  a  statement  for  the  record  of  the  October  17,  1991  joint 
hearing  on  "Physician  Ownership/Referral  Arrangements."    For  the 
past  35  years,  the  Section  has  represented  the  professional 
interests  of  physical  therapists  in  private  practice.     Today,  the 
PPS  provides  a  voice  to  over  5,000  private  practitioners  dedicated 
to  furnishing  the  public  with  the  highest  quality,  state-of-the- 
art  physical  therapy  services  available  in  the  office  and  certain 
institutional  settings. 

The  APTA  and  its  Private  Practice  Section  have  long  opposed 
physician  referral  for  profit.     In  1985,  the  APTA  House  of 
Delegates  adopted  the  policy  that  "mere  referral  does  not 
constitute  a  professional  service  for  which  a  professional  charge 
should  be  made  or  for  which  a  fee  may  be  ethically  paid  or 
received."    The  policy  further  states  that  "these  arrangements 
offer  a  serious  potential  for  abuse  in  the  provision  of  physical 
therapy."    That  abuse  —  together  with  its  detrimental  impact  on 
the  quality  of  physical  therapy  care  —  has  never  been  more 
obvious  than  it  is  today. 

Volume  II  of  the  Florida  Health  Care  Cost  Containment  Board 
study,  "Joint  Ventures  Among  Health  Care  Providers  In  Florida," 
reinforces  the  Private  Practice  Section's  concerns  about  the 
impact  referral  for  profit  has  on  the  quality,  cost  and 
utilization  of  physical  therapy  services. 


Florida  Joint  Venture  Study 

The  Florida  study  examined  ownership  and  referral 
arrangements  ("joint  ventures")  among  health  care  providers. 
Volume  II  of  the  report  contains  information  on  the  prevalence  of 
joint  ventures  and  assesses  their  impact  on  access,  utilization, 
costs,  and  quality  of  health  care  services  provided  by  various 
types  of  facilities. 

The  study  found  joint-venture  arrangements  involving  physical 
therapy/rehabilitation  centers,  along  with  clinical  laboratories 
and  diagnostic  imaging  centers,  to  be  the  most  problematic  of  all 
arrangements  surveyed.     The  Board  concluded  that  joint  venture 
physical  therapy  facilities  have  significantly  higher  utilization 
rates,  charges-per-patient  and  profitability,  but  provided  lower 
access  to  Medicare  recipients  and  lower  quality  of  care  than 
nonjoint  venture  facilities. 
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The  Florida  study  found  that  patients  treated  at  physician- 
owned  facilities  specializing  in  physical  therapy  receive  43 
percent  more  visits  per  patient  than  those  treated  at  nonjoint 
venture  centers.     In  addition,  patients  treated  at  physician-owned 
comprehensive  rehabilitation  facilities  averaged  32  percent  more 
physical  therapy  visits  than  patients  treated  at  nonjoint  venture 
facilities . 

Increased  utilization  of  services  did  not,  however,  translate 
into  improved  quality  of  services.     Instead,  the  study  found  that 
joint  venture  physical  therapy  centers  provide  a  lower  quality  of 
care,  because  workers  either  spend  less  time  with  each  patient  or 
because  services  are  not  administered  by  licensed  practitioners. 

According  to  the  study,  physician-owned  physical  therapy 
facilities  provide  an  average  of  62  percent  more  visits  per  full- 
time  equivalent  ("FTE")  licensed  physical  therapist  than  nonjoint 
venture  facilities.     When  therapist  assistants  are  included, 
physician-owned  physical  therapy  facilities  provide  about  40 
percent  more  visits  per  worker  than  did  other  facilities.  The 
findings  were  similar  for  rehabilitation  facilities  that  provide 
physical  therapy  services:     physician-owned  rehabilitation 
facilities  provide  about  51  percent  more  visits  per  licensed 
physical  therapist  and  therapist  assistant  than  nonjoint  venture 
facilities. 


Need  for  Action 

The  Florida  study  dramatically  illustrates  the  profound 
negative  effects  joint  venture  arrangements  can  have  on  access  to 
affordable,  high  quality  physical  therapy  care.    At  a  time  when 
our  nation  is  struggling  to  rein  in  rising  health  care  costs,  we 
simply  cannot  afford  to  ignore  financial  arrangements  that 
encourage  overutilization  of  services,  particularly  when  the 
quality  of  those  physical  therapy  services  are  compromised  by 
scheduling  systems  and  personnel  practices  designed  to  enrich  the 
physician-prescriber  rather  than  to  maximize  the  patient's 
rehabilitation  potential. 

Recognizing  the  potential  for  abuse  that  referral  for  profit 
arrangements  pose.  Congress  in  1989  banned  most  physician 
referrals  to  clinical  laboratories  in  which  the  physician  has  a 
financial  interest.     The  Florida  study  indicates  that  the  same 
problems  exist  with  referral  arrangements  involving  physical 
therapy  services.     In  fact,  this  situation  is  exacerbated  in  the 
physical  therapy  field  because  in  24  states,  a  patient  must  be 
referred  by  a  physician  in  order  to  obtain  physical  therapy 
treatment.     The  Florida  study  concludes  that  in  states  where 
treatment  by  a  physical  therapist  requires  referral  by  a 
physician,  "joint  ventures  may  create  a  captive  referral  system 
which  inhibits  competition  by  nonjoint  venture  providers." 

The  prevalence  of  referral  for  profit  arrangements  is  also 
undermining  the  public's  faith  in  our  health  care  system.  Health 
Subcommittee  Chairman  Pete  Stark  has  stated  that  "physician 
ownership/tef erral  arrangements  represent  an  exploding  virus  which 
ultimately  will  erode  the  trust  patients  have  traditionally  placed 
in  their  physicians."    That  virus  has  already  infected  the 
delivery  of  physical  therapy  services  in  numerous  settings  in 
which  physician  financial  involvement  all-too-of ten  taints  the 
assessment  of  and  clinical  response  to  genuine  patient  needs. 
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Joint  venture  arrangements  are  not  the  only  type  of  referral 
arrangements  that  present  the  potential  for  conflicts  of  interest. 
The  growing  practice  of  physicians  employing  physical  therapists 
in  the  office  of  the  referring  physician  also  invites  severe 
abuse.     Like  joint  venture  arrangements,  a  physician's  provision 
of  in-office  physical  therapy  services  through  an  in-house 
employee  allows  physicians  to  exploit  a  captive  referral  source, 
which  unfairly  discriminates  against  private-practicing  physical 
therapists  and  invites  overutilization.     Furthermore,  the  Private 
Practice  Section  has  received  numerous  reports  of  the  seriously 
deficient  quality  of  care  often  provided  in  these  situations.  For 
instance,  PPS  members  report  that  physical  therapy  services 
performed  in  physicians'  offices  are  often  not  being  provided  by 
licensed  physical  therapists.     For  these  reasons,  the  Private 
Practice  Section  believes  strongly  that  the  systemic  abuses 
infecting  physician-related  physical  therapy  care  can  only  be 
cured  by  extending  the  ban  on  physician  ownership  and  referrals  to 
both  the  joint  venture  and  the  physician  office/employment 
settings. 


In  closing,  the  Private  Practice  Section  strongly  supports  a 
ban  on  physician  referral  for  profit.     Because  in-office 
employment  of  physical  therapists  by  physicians  would  not 
necessarily  be  covered  under  current  proposals  to  restrict 
physician  ownership  arrangements,  the  Private  Practice  Section 
believes  that  Congress  must  expand  the  scope  of  its  efforts  and 
ban  the  employment  of  physical  therapists  in  physicians'  offices. 
We  appreciate  the  opportunity  to  work  with  the  Committee  to  end 
these  abusive  practices. 
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STATEMENT  OF  THE  AMERICAN  SOCIETY  OF  INTERNAL  MEDICINE 


Overview 

1  The  American  Society  of  Internal  Medicine  (ASIM),  representing  over  25,000  physicians  nationwide 

2  who  are  subspecialists  in  adult  medical  care,  appreciates  the  opportunity  to  submit  written 

3  comments  for  the  record  of  the  October  17,  1991  hearing  of  the  Subcommittee  on  Health  and  the 

4  Subcommittee  on  Oversight,  Committee  on  Ways  and  Means  on  physician  ownership  and  self- 

5  referral  practices. 
6 

7  Congress  continues  to  express  concern  over  potential  abuses  that  may  result  from  physician 

8  financial  relationships  with  ancillary  health  care  entities,  such  as  clinical  laboratories,  pharmacies, 

9  imaging  and  rehabilitation  centers.  Not  surprisingly,  these  concerns  were  intensified  by  the 

1 0  release  of  the  findings  of  the  Florida  Health  Care  Cost  Containment  Board  which  studied  the 

1 1  prevalence,  scope  and  nature  of  joint  ventures  among  health  care  providers,  and  the  effect  of 

12  such  ventures  on  access,  utilization,  costs,  charges  and  quality  of  health  care  services.  The 

13  Florida  study  concluded  that  health  care  entities,  such  as  imaging  centers  and  laboratories,  in 

14  which  physicians  had  invested,  had  higher  costs  than  businesses  offering  the  same  services  but 

15  not  owned  by  physicians.  It  is  critical  that  policymakers  exercise  caution  when  considering  the 

16  results  of  this  study  as  a  basis  for  additional  policy  affecting  physician  ownership  arrangements. 

17  The  Florida  Health  Care  Cost  Containment  Board  did  not  consider  whether  a  particular  sen/ice 

1 8  was  medically  necessary  when  looking  at  the  differences  in  utilization  rates  between  physician- 

19  owned  entities  and  nonphysician-owned  ventures.  Other  reports,  similar  to  the  Florida  study,  that 

20  fail  to  factor  in  the  medical  necessity  of  the  services  provided  when  making  comparisons  between 

21  the  volume  of  services  provided  by  physician-owned  joint  ventures  and  non-physician  owned  joint 

22  ventures  are  flawed,  as  well. 
23 

24  ASIM  agrees  with  Congress  that  the  public  has  the  right  to  expect  that  physicians  will  place  their 

25  patients'  interest  above  any  potential  gain  that  might  result  from  a  physician's  financial  interest  in 

26  a  medical  care  facility  and  that  appropriate  actions  should  be  taken  if  a  physician  engages  in 

27  unethical  behavior  due  to  an  ownership  interest  in  an  ancillary  health  care  facility  to  which  he  or 

28  she  makes  a  referral.  ASIM  continues  to  believe,  however,  that  broad,  blanket  bans,  such  as  the 

29  prohibition  on  physician  referrals  to  clinical  laboratories  in  which  the  physician  has  a  financial 

30  interest,  could  severely  affect  access  to  needed  services.  Such  bans  often  impede  financial 

31  an-angements  that  do  not  compromise  patient  care  but  instead  offer  competitive  advantages  such 

32  as  lower  fees,  better  quality  control,  and  increased  access.  For  this  reason,  in  1989,  ASIM 

33  supported  the  speedy  implementation  of  the  Medicare  and  Medicaid  Patient  and  Program 

34  Protection  Act  of  1987  setting  forth  exceptions  (i.e."safe  harbors")  to  the  federal  anti-kickback 

35  statute.  These  "safe  harbors",  which  were  finally  implemented  this  year,  detail  proposed  business 

36  and  payment  practices  between  physicians  and  health  care  entities  that  would  be  permitted  and 

37  not  considered  unethical  or  illegal.  ASIM  continues  to  believe  that  the  establishment  of  federal 

38  standards  governing  acceptable  financial  arrangements  is  far  preferable  to  broad,  blanket  bans, 

39  such  as  those  imposed  on  "self-referrals"  to  clinical  laboratories.  The  "safe  harbors"  are  likely  to 

40  significantly  alter  many  existing  arrangements  between  physicians  and  other  health  care  entities 

41  thereby  eliminating  any  abuses  that  may  exist,  while  at  the  same  time  allowing  certain  beneficial 

42  and  appropriate  arrangements  to  exist. 
43 

44  In  light  of  the  fact  that  physician  ownership  of  ancillary  health  care  facilities  continues  to  be  a 

45  concern  among  policymakers  and  remains  the  subject  of  public  scrutiny,  ASIM  has  developed 

46  additional  policies  that  are  workable,  effective,  practical  and  well-considered  to  protect  patients 

47  from  unethical  and  abusive  practices,  while  allowing  physicians  to  continue  to  invest  in  facilities 

48  that  may  offer  a  higher  or  more  accessible  level  of  service  compared  to  that  offered  by  competing 

49  facilities.  ASIM  recommends  that  the  following  actions  be  pursued:  (1)  more  aggressive  efforts  by 

50  the  medical  profession  to  identify  and  discipline  physicians  who  violate  the  professional  codes  of 

51  ethics  governing  self-referral:  2)  restructuring  of  existing  relationships  to  minimize  potential  conflicts 

52  of  interest  consistent  with  the  recently  released  "safe  harbor"  regulations  and  the  opinions  of  the 

53  Ethical  and  Judicial  Affairs  Council  of  the  American  Medical  Association  (AMA):  (3)  identifying  and 

54  sanctioning  unethical  and  abusive  medical  practices  through  the  enforcement  of  the  existing  federal 

55  anti-kickback  statute,  and  "safe  harbor"  regulations:  (4)  conducting  additional  studies  on  the 

56  relationship  between  physician  ownership  and  utilization  of  services  including  an  assessment  of 

57  whether  such  ownership  contributes  to  inappropriate  patterns  of  use:  (5}  evaluating  the  need  for 

58  further  legislation  after  a  reasonable  period  of  time  is  allowed  for  monitoring  and  assessing  the 

59  health  care  industry's  response  to  the  "safe  harbor"  rules  and  the  AMA's  increased  emphasis  on 

60  disciplining  physicians  who  violate  the  profession's  ethical  standards:  and  (6)  maintaining  a  role  for 

61  ethical  and  legitimate  physician  ownership  arrangements  that  contribute  to  the  availability  of  an 

62  ancillary  sen/ice,  and  the  delivery  of  quality  health  care,  particularly  those  that  are  integral  and 

63  essential  to  a  physician's  practice  (such  as  in-office  x-ray  and  laboratory  sen/ices). 
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1  The  Advantages  of  Phvslclan-Owned  Ancillary  Health  Care  Services 

2 

3  It  is  not  uncommon  for  internists  in  different  medical  practices,  who  practice  in  the  same  building, 

4  to  pool  financial  resources  to  provide  ancillary  health  care  services  including  laboratory  testing 

5  and  x-ray  services.  For  example,  by  being  able  to  pool  their  resources,  physicians  are  able  to 

6  purchase  the  best  and  most  accurate  laboratory  equipment,  and  to  hire  the  best  personnel 

7  possible,  to  operate  the  equipment  and  perform  testing.  In  addition,  by  virtue  of  the  laboratory 

8  being  located  in  the  same  building  as  their  practices,  internists  are  able  to  offer  services  in  a  more 

9  timely  and  accessible  manner  than  would  be  the  case  if  only  a  commercial  laboratory  were 

10  available.  The  direct  involvement  of  physicians  in  owning  and  overseeing  operation  of  the 

1 1  laboratory  allows  them  to  assure  that  the  quality  of  work  done  by  the  facility  is  of  the  highest 

12  standards.  The  broad  prohibition  enacted  in  1989  banning  physician  referrals  to  laboratories  in 

13  which  the  physician  has  a  financial  relationship  will  make  it  very  difficult,  if  not  impossible,  for 

14  internists  involved  in  these  kind  of  arrangements  to  continue  to  provide  laboratory  testing  as  a 

1 5  part  of  their  practice  (note  that  these  arrangements  would  probably  not  fall  under  the  physician 

16  office  laboratory  or  group  practice  laboratory  exceptions  of  OBRA '89). 
17 

18  Typically  these  arrangements  are  referred  to  as  "shared  laboratories".  In  essence,  the  physicians 

19  involved  each  treat  the  "shared  laboratory"  as  a  physician  office  laboratory  (POL).  The  laboratory 

20  is  in  close  proximity  (i.e.  same  building)  to  the  practices  of  the  physicians  involved.  In  some 

21  cases,  only  two  solo  practice  physicians  may  share  the  same  office  space  allowing  the  laboratory 

22  to  be  located  right  in  the  office  space  of  both  physicians.  ASIM  would  argue  that  these  kind  of 

23  shared  laboratories  are  actually  very  cost-effective  and  provide  increased  access  to  laboratory 

24  services  to  patients.  It  seems  illogical  to  require  physicians  in  these  kind  of  arrangements  to  each 

25  purchase  their  own  laboratory  equipment  so  as  to  meet  the  definition  of  a  physician  office 

26  laboratory  and  to  qualify  for  an  exception  under  the  law.  in  actuality  the  shared  laboratory  already 

27  operates  as  a  POL.  These  laboratory  arrangements  are  designed  only  to  enable  physicians 

28  involved  to  perform  testing  on  their  own  patients  in  the  most  cost-effective  manner.  In  these 

29  cases,  it  is  much  more  cost-effective  for  physicians  to  share  the  overhead  costs  of  operating  a 

30  single  laboratory  than  each  individual  practice  purchasing  their  own  often  expensive  laboratory 

31  equipment. 
32 

33  ASIM  has  been  working  with  the  Health  Care  Financing  Administration  (HCFA)  on  the  effect  of  the  . 

34  OBRA  '89  self-referral  prohibition  on  legitimate  "shared  laboratories."  ASIM  is  aware  that  HCFA  will . 

35  be  requesting  comments,  when  the  proposed  rule  implementing  the  prohibition  is  published,  to 

36  find  out  how  prevalent  these  arrangements  are  and  recommendations  on  if  and  how  this  issue 

37  should  be  resolved.  ASIM  recognizes  that  some  "shared  laboratory"  arrangements  may  not  be 

38  legitimate  and  any  regulations  that  are  drafted  to  address  this  issue  will  have  to  be  crafted  in  a 

39  workable  and  effective  way  so  as  to  protect  legitimate  arrangements  and  not  allow  illegitimate 

40  arrangements  to  escape  the  intent  of  the  law.  ASIM  is  concerned  that  additional  broad,  blanket 

41  bans,  such  as  the  prohibition  on  "self-referrals"  to  clinical  laboratory  services,  would,  if  enacted, 

42  have  similar  effects  on  those  ancillary  health  care  services  to  which  the  prohibition  applies. 
43 

44  Analysis  of  the  Florida  Study  " 

45 

46  The  Florida  study  on  joint  ventures  among  health  care  providers,  released  this  August  and 

47  conducted  by  the  Florida  Health  Care  Cost  Containment  Board,  has  attracted  nationwide  attention. 

48  The  Florida  Health  Care  Cost  Containment  Board  coi  .eluded  that  clinics  and  laboratories  in  which 

49  physicians  had  invested  had  higher  costs  than  businesses  offering  the  same  services  but  not 

50  owned  by  physicians.   The  study  asserts  that  physician-owned  joint  ventures  were  used  more 

51  frequently.  ASIM  believes  the  most  obvious  flaw  in  the  report  is  its  failure  to  take  into  account  the 

52  fact  that  phvsicians.  whose  specialties  demand  certain  diagnostic  procedures,  are  more  likely  to 

53  invest  in  facilities  that  test  for  a  particular  procedure.  In  other  words,  physicians  tend  to  invest  in 

54  those  facilities  they  are  more  likely  to  use  in  an  effort  to  make  such  services  easily  available  and 

55  accessible  to  their  patients.  A  natural  result  is  facilities  owned  primarily  by  those  specialties  that 

56  need  such  services  for  diagnosis  of  patient  illnesses  are  likely  to  demonstrate  higher  utilization 

57  rates  than  those  facilities  owned  by  a  more  diverse  group  of  investors.  For  example,  internists  are 

58  very  likely  to  invest  in  laboratories  because  such  tests  are  critical  to  the  nature  of  their  specialty. 

59  Internists  are  less  likely  to  invest  in  imaging  and  mammography  centers. 
60 

61  Like  many  other  studies  of  this  kind,  and  as  admitted  by  the  authors  of  the  study,  the  Florida 

62  study  fails  to  address  the  issue  of  appropriateness  and  necessity  of  care.  The  critical  issue  at 

63  hand  is  not  one  of  physician  ownership  in  joint  ventures,  but  one  of  appropriate  care  and 

64  utilization  of  services  and  referral  regardless  of  ownership.  Other  studies  suffer  from  the  same 

65  limitation.  A  December  1990  study  published  in  the  New  England  Journal  of  Medicine  concluded 

66  that  physicians  who  own  their  own  diagnostic  imaging  equipment  in  their  offices  perform  more 

67  radiography  than  those  who  refer  their  patients  to  radiologists.  Like  the  Florida  study,  ASIM's 
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1  major  criticism  of  the  report  is  that  the  study  failed  to  provide  a  basis  for  determining  whether  the 

2  care  provided  by  physicians  who  own  their  own  equipment  is  appropriate.  It  is  entirely  possible 

3  that  physicians  who  refer  their  patients  to  radiologists  for  testing  might  be  underutilizing  the 

4  services  because  referrals  can  be  inconvenient  for  patients.  It  is  critical  that  policymakers 

5  determine  whether  the  care  provided  is  medically  necessary  before  any  policy  decisions  are  made 

6  based  on  such  studies. 
7 

8  A  recent  independent  analysis  of  the  Florida  study  was  conducted  by  Lewin/ICF.  Lewin/ICF  was 

9  asked  to  review  the  report  and  assess  the  validity  of  the  study's  conclusions  with  regard  to  MRI 

10  and  CT  scanners.  Lewin/ICF  concluded  that  the  data  in  the  report  was  flawed  and  inaccurate. 

1 1  Specifically,  Lewin/ICF  observed  that  the  differences  in  utilization  may  reflect  incorrect  population 

12  data  and  regional  variations  in  practice  patterns.  Lewin/ICF  concluded  that  the  data  on  utilization 

1 3  included  in  the  report  did  not  justify  the  conclusion  that  differences  in  utilization  are  due  to 

14  different  ownership  patterns  among  diagnostic  imaging  centers. 
15 

16  Despite  the  imperfections  of  these  studies,  ASIM  believes  that  such  studies  do  present  some 

17  evidence  that  a  growing  number  of  physicians  may  be  unaware  of  the  appropriate  actions  to  take 

18  when  a  conflict  of  interest  arises  surrounding  a  self-referral. 
19 

20  ASIM  Policy  and  Strategy  on  the  Setf-Referral  Issue 

21 

22  The  Society  has  continued  to  strongly  support  the  1 989  opinion  of  the  AMA  Council  on  Ethical 

23  and  Judicial  Affairs,  which  states  that  "physicians  should  seek  to  avoid  even  the  appearance  of 

24  impropriety  in  medical  decisions  that  even  remotely  are  related  to  their  financial  interest".  The 

25  Council's  opinion  provides  voluntary  guidelines  for  physicians  that  are  designed  to  separate 

26  income  generation  from  the  volume  of  referrals  or  utilization  to  avoid  any  such  appearance  of 

27  impropriety.  For  example,  physicians  should  disclose  to  patients  that  they  have  a  financial 

28  relationship  with  the  health  care  entity  and,  if  possible,  provide  the  patient  with  a  list  of  alternative 

29  facilities  from  which  the  services  can  also  be  obtained.  ASIM  strongly  supports  the  AMA's  recent 

30  efforts  to  take  a  more  aggressive  approach  to  educating  physicians  of  their  ethical  responsibilities 

31  regarding  the  self-referral  issue  and  to  actively  investigate  reports  of  abuse  or  non-compliance 

32  with  the  Council's  opinion.  ASIM  believes  that  the  following  approaches  to  the  setf-refen-al  issue 

33  should  be  pursued  as  an  alternative  to  additional  broad,  blanket  bans  on  physician  refen-als  to 

34  health  care  facilities  with  which  they  have  a  financial  relationship.  These  approaches  offer  a 

35  reasonable,  constructive,  practical  and  well-considered  approach  to  protect  patients  from 

36  unethical  and  abusive  practices,  while  allowing  physicians  to  continue  to  invest  in  facilities  that 

37  may  offer  a  higher  or  more  accessible  level  of  service  compared  to  that  offered  by  competing 

38  facilities. 
39 

40  (1 )      The  American  Medical  Association  recently  launched  an  aaaressive  campaion  to  raise 

41  physician  awareness  of  the  AMA's  codes  of  ethics  as  it  relates  to  self-referral  and  to 

42  develop  state-bv-state  programs  to  actively  investigate  reports  of  abuse  or  non-compliance 

43  with  the  Council's  opinion.  ASIM  strongly  supports  the  AMA's  efforts.  The  AMA  guidelines 

44  state  the  following:  (a)  the  physician  has  an  affirmative  ethical  obligation  to  disclose  to  the 

45  patient  or  referring  colleagues  his  or  her  ownership  interest  in  the  facility  or  therapy  prior 

46  to  utilization;  (b)  the  physician  may  not  exploit  the  patient  in  any  way,  as  by  inappropriate 

47  or  unnecessary  utilization;  (c)  the  physician's  activities  must  be  in  strict  conformance  with 

48  the  law;  (d)  the  patient  should  have  the  free  choice  either  to  use  the  physician's 

49  proprietary  facility  or  therapy  or  to  seek  the  needed  medical  sendees  elsewhere;  and  (e) 

50  when  a  physician's  commercial  interest  conflicts  so  greatly  with  the  patient's  interest  as  to 

51  be  incompatible,  the  physician  should  make  alternative  arrangements  for  the  care  of  the 

52  patient.  The  Council  itself  intends  to  solicit,  review  and/or  refer  to  the  appropriate 

53  professional  association  any  complaint  involving  self-referral.  Specifically,  the  Council 

54  intends  to  initiate  three  actions: 
55 

56  •A  communication  campaign  to  educate  physicians  about  the  ethics  of  setf-refen^l. 

57  The  primary  components  of  the  Council's  opinion  will  be  communicated  in  several 

58  ways  through:  a)  an  individual  mailing  to  all  members  through  AMA's  Member 

59  Matters  publication;  b)  a  special  bulletin  in  American  Medical  News:  c)  publication 

60  of  the  Council's  guidelines  in  the  Journal  of  the  American  Medical  Association:  and 

61  d)  a  special  segment  on  American  Medical  Television. 
62 

63  •        The  Council  is  asking  all  state,  county  and  specialty  societies,  through  their 

64  grievance  and  discipline  committee,  to  actively  investigate  reports  of  abuse  or  non- 
65  compliance  with  the  Council's  opinion,  and  the  Council  itself  intends  to  solicit, 

66  review  and/or  refer  to  the  appropriate  professional  association  any  complaint 

67  involving  self-referral. 
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1  •        The  Council  intends  to  appoint  a  special  advisory  panel  to  assist  the  Council  in 

2  analyzing  the  need  for  additional  guidelines  for  physicians.  The  panel  will 

3  complete  its  work  in  early  November  to  permit  the  Council  to  consider  the  panel's 

4  views  in  drafting  a  report  to  the  AMA  House  of  Delegates  in  December  of  this  year. 

5  ASIM  will  be  monitoring  the  Council's  work  and  will  develop  additional  policy  in 

6  this  area.  The  Society  will  share  its  work  with  this  Committee  once  developed. 

8  (2)      As  previously  indicated,  with  the  publication    the  safe  harbor  rules,  the  regulatory 

9  environment  has  been  dramatically  altered.  For  example,  prior  to  the  publication  of  the 

10  mles,  it  had  been  unclear  how  health  care  facilities  that  are  wholly-owned  by  physicians  in 

11  a  position  to  refer  patients  to  them  would  be  treated  under  the  federal  anti-kickback 

12  statute.  Now,  investments  such  as  joint  ventures  and  limited  partnerships  are  protected 

13  only,  if  among  other  things,  no  more  than  40  percent  of  the  investors  are  in  a  position  to 

14  refer  patients  or  business,  and  only  40  percent  of  the  business  is  generated  or  referred 

15  from  investors  (known  as  the  "60-40"  rule).   This  means  that  60  percent  of  the  revenues 

16  generated  by  a  facility  must  not  come  from  physician  investors.  Likewise  the  number  of 

17  physicians,  who  will  refer  their  patients,  is  limited  to  40  percent.  At  least  sixty  percent  of 

18  the  investors  must  not  be  in  a  position  to  refer. 
19 

20  The  studies  that  have  been  conducted,  thus  far,  evaluating  the  utilization  and  access  to 

21  ancillary  health  care  services  were  conducted  prior  to  this  significant  change  in  the 

22  regulatory  framework  under  which  these  financial  relationships  between  physicians  and 

23  other  health  care  facilities  now  must  operate.  These  safe  harbors  will  inevitably  cause 

24  many  facilities  and  physicians  to  re-structure  their  arrangements  to  fall  under  a  "safe 

25  harbor".  Others  will  change  the  nature  of  their  arrangements  on  the  advice  of  the  Office  of 

26  Inspector  General  to  make  a  good  faith  effort  to  comply.  Even  for  those  that  choose  not  to 

27  restructure  their  investments  along  the  lines  of  a  "safe  harbor,  the  greater  scrutiny, 

28  exposure  and  potential  liability  that  they  may  incur  by  not  seeking  such  protection  will  act 

29  as  a  compelling  reason  for  them  to  avoid  any  actions  that  would  create  even  a  suspension 

30  of  unethical  behavior.  Consequently,  the  "safe  hariaor"  rules  are  likely  to  eliminate  most  or 

31  all  arrangements  that  may  have  led  to  abuse  and  provides  sufficient  authority  to  the 

32  Inspector  General  to  prosecute  those  physicians  and  others  involved  in  an  unethical  and 

33  abusive  arrangement.  Studies  performed  a  year  or  so  from  now  are  likely  to  come  to  very 

34  different  conclusions  regarding  utilization  of  health  care  services  in  these  arrangements 

35  and  access  to  care. 
36 

37  In  ASIM's  view,  it  is  logical  and  appropriate  for  Congress  to  continue  to  evaluate  and  study 

38  the  effects  of  the  "safe  harijor"  regulations  on  access  to  and  utilization  of  ancillary  services. 

39  If  the  restaicturing  that  occurs  because  of  the  "safe  harbor'  regulations  is  effective  in 

40  eliminating  any  abusive  arrangements  -  and  it  is  demonstrated  that  the  regulations  give 

41  the  Inspector  General  sufficient  authority  to  sanction  those  individuals  involved  in  abusive 

42  an-angements  -  additional  restrictions  on  referrals  will  not  be  necessary. 
43 

44  (3)       Implementation  of  the  self-referral  ban  for  clinical  laboratories  provides  an  opportunity  for 

45  Congress  to  evaluate  whether  or  not  an  outright  ban  on  physician  ownership  adversely 

46  affects  access  to  quality  laboratory  testing.  ASIM  is  concerned  that  should  HCFA  fail  to 

47  provide,  through  regulation,  some  protection  of  appropriate  and  legitimate  "shared 

48  laboratory'  an-angements  it  is  unlikely  that  physicians  involved  in  these  kind  of  practical 

49  arrangements  will  be  able  to  afford  to  have  their  own  laboratory.  The  implementation  of 

50  the  Clinical  Laboratory  Improvement  Act  of  1988  (CLIA  '88),  while  desirable,  is  likely  to 

51  compound  the  effects  of  the  ban  on  access  to  laboratory  services  due  to  the  increased 

52  costs  associated  with  the  quality  assurance  standards.  In  the  face  of  increased  costs  of 

53  CUA  '88,  it  seems  logical  to  exempt  appropriate  cost-effective  "shared  laboratories"  from 

54  the  prohibition.   ASIM  strongly  urges  Congress  to  evaluate  the  effects  of  the  prohibition 

55  on  access  to  laboratory  testing  before  any  decisions  are  made  to  extend  the  Stark 

56  prohibition  to  additional  ancillan/  health  care  entities  owned  by  physicians.  Such 

57  evaluations  should  include  a  comparison  of  the  effects  of  the  Stari<  prohibition  to  the 

58  effects  of  the  "safe  harbor*  regulations. 
59 

60  (4)  Additional  studies  should  be  conducted  to  (1)  evaluate  the  extent  that  physician 

61  ownership  arrangements  restructure  in  the  next  12-18  months  in  response  to  the  'safe 

62  harbor'  regulations  and  the  medical  profession's  emphasis  on  disciplining  physicians  who 
63.  engage  in  unethical  practices:  and  (2)  the  relationship,  if  any,  between  physician 

64  ownership  and  inappropriate  utilization  followlna  such  restructuring.  The  final  "safe  harbor" 

65  regulations  require  the  Office  of  Inspector  General  to  report  to  the  Secretary  of  Health  and 

66  Human  Services  on  the  extent  that  physicians  and  health  care  facilities  involved  in 

67  financial  arrangements  are  complying  with  the  "safe  harbor"  regulations.  This  study  is 
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1  likely  to  provide  some  very  useful  preliminary  data  on  the  effects  of  ttie  "safe  harbors"  on 

2  the  restructuring  of  financial  relationships.   Additionally,  OBRA'  89  required  the  General 

3  Accounting  Office  (GAO)  to  compare  utilization  rates  of  physician-owned  and 

4  nonphysician-owned  health  care  entities.  HCFA  is  currently  collecting  data  to  conduct  the 

5  study.  It  is  important  to  point  out.  however,  that  the  findings  of  this  study  may  be  limited 

6  since  it  will  be  an  analysis  of  utilization  of  services  prior  to  the  implementation  of  the  "safe 
t  harbor"  rules  and  the  AMA's  increased  efforts.  It  is  highly  questionable  at  this  time 

8  whether  additional  restrictions  on  physician  referrals  to  facilities  with  which  they  have  a 

9  financial  relationship  are  necessary.   Rather,  further  study  of  the  relationship  between 

10  ownership  and  utilization  is  in  order  following  the  restructuring  that  is  likely  to  occur  in  the 

11  next  several  months. 
12 

13  As  previously  indicated,  many  of  the  studies  on  physician  facility  ownership  and  utilization 

14  rates  fail  to  include  an  analysis  of  the  medically  necessity  of  the  services  delivered  yet 

15  conclude  that  physician  ownership  causes  inappropriate  utilization  of  services.  ASIM 

16  believes  that  studies  that  fail  to  give  credence  and  attention  to  whether  or  not  services  are 

17  necessary  are  largely  driven  by  a  goal  to  contain  health  care  costs.  While  ASIM  fully 

18  supports  efforts  to  contain  the  rising  costs  of  health  care  in  this  country,  it  is  a  mistake  to 

19  discount  and  overlook  the  importance  of  ensuring  the  delivery  of  necessary,  quality  health 

20  care.  It  is  important  to  look  at  other  factors  that  may  result  in  the  disparity  in  utilization  of 

21  services  by  physician-owned  entities  compared  to  nonphysician-owned  entities.  As 

22  previously  discussed,  for  example,  physicians  tend  to  invest  in  those  facilities  they  are 

23  more  likely  to  use  in  an  effort  to  make  such  services  easily  available  and  accessible  to 

24  their  patients.  A  natural  result  is  facilities  owned  primarily  by  those  specialties  that  need 

25  such  services  for  diagnosis  of  patient  illnesses  are  likely  to  demonstrate  higher  utilization 

26  rates  than  those  facilities  owned  by  a  more  diverse  group  of  investors.  Internists  are  very 

27  likely  to  invest  in  laboratories  because  laboratory  services  are  such  an  integral  part  of  the 

28  practice  of  internal  medicine.  Internist-owned  laboratories  are  likely  to  have  higher  rates  of 

29  utilization  of  services  than  laboratories  owned  by  a  more  diverse  group  of  investors. 

30  Future  studies  should  specifically  address  the  reasons  that  utilization  patterns  may  differ 

31  between  arrangements  regardless  of  physician  ownership,  and  the  degree,  if  any,  that 

32  such  differences  reflect  higher  rates  of  inappropriate  utilization  of  services  in  entities  that 

33  are  partially  or  wholly-owned  by  physicians. 
34 

35  (5)  Physician-owned  services  that  are  integral  to  a  physician's  practice  should  be  fully 

36  protected.  The  availability  of  in-office  laboratory  and  x-ray  services,  for  example,  are 

37  integral  to  the  practice  of  internal  medicine.  Patients  would  be  greatly  inconvenienced 

38  and  the  timeliness  and  quality  of  diagnosis  and  treatment  impaired  if  such  services  were 

39  prohibited.  Congress  should  assign  the  highest  priority  to  identifying,  in  consultation  with 
40.  the  medical  profession,  those  services  within  each  specialty  that  are  integral  to  their 

41  practices  and  therefore  must  be  protected  from  misguided  and  overly  broad  enforcement 

42  of  the  anti-kickback  statute. 
43 

44  Conclusion 
45 

46  ASIM  believes  that  the  public  will  be  best  served  by  attempting  to  reach  middle  ground  that 

47  prohibits  referrals  to  entities  that  expose  patients  to  an  unacceptably  high  degree  of  potential 

48  conflict  of  interest,  while  maintaining  access  to  facilities  that  serve  the  public  interest.  It  is  unclear 

49  at  this  time  what  effect  the  Stark  prohibition  will  have  on  closing  legitimate  laboratory 

50  arrangements.  It  is  also  unclear  what  effect  the  "safe  harbor^  regulations  will  have  on  restructuring 

51  financial  relationships  and  eliminating  abusive  arrangements.  Considering  the  existing  regulatory 

52  environment,  ASIM  believes  it  would  be  very  premature  for  Congress  to  extend  the  ban  on 

53  physician  referrals  to  laboratories  in  which  they  have  an  ownership  interest  in  other  health  care 

54  facilities.  ASIM  urges  Congress  to  delay  additional  legislative  initiatives  until  the  effects  of  these 

55  efforts  can  be  properly  assessed.  ASIM  is  committed  to  working  with  Congress  to  develop 

56  additional,  effective,  strong  and  practical  federal  policy  on  referrals  of  patients  to  entities  in  which 

57  the  physician  has  a  financial  interest,  if  necessary. 
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The  American  Urological  Association  (AUA)  submits  the 
following  comments  on  the  issue  of  physician  ownership 
and  referral  and  requests  that  this  letter  be  made  a 
part  of  the  forroal  hearing  record  of  the  October  17th 
hearing  on  this  issue  jointly  conducted  by  the 
Subcommittee  on  Health  and  Subcommittee  on  Oversight. 


Executive  Director 

Q.  James  Gallagher 

Executive  Secretaiy 

Richard  J.  Hannigan 

Office  of  Education 


Director 

C  Eugene  Carlton.  Jr..  M.D. 
Associate  Director 
William  A.  Brubaker.  CPA.  CAE 


AUA  is  keenly  interested  in  the  debate  over  the  impact 
of  physician  ownership  and  referral  arrangements  on 
health  care  costs,  quality  and  access.  The  issue 
arises  most  commonly  in  urology  through  ownership  of 
extracorporeal  Shockwave  lithotripsy  (ESWL)  units  and 
ambulatory  surgery  centers .  A  number  of  urologists 
around  the  country  have  an  ownership  interest  in 
lithotripsy  centers  where  they  provide  services  to 
their  own  patients  with  renal  stone  disease.  The 
other  more  common  ownership  interest  of  urologists  is 
in  ambulatory  surgery  centers  where  they  provide 
outpatient  surgical  services  to  their  patients. 

These  ownership  arrangements  are  now  subject  to  the 
newly  announced  safe  harbor  rules .  The  rules  will 
have  a  significant  impact  on  the  nature  of  these 
business  arrangements,  and  AUA  believes  that  many  of 
the  concerns  raised  by  Congress  about  ownership  and 
referral  will  be  addressed  through  the  action  of  the 
safe     harbor     rules.  Therefore,     we     urge  the 

Subcommittees  to  defer  any  legislative  action  until 
they  have  had  an  opportunity  to  evaluate  the  impact 
of  "safe  harbors" . 


87th  AlWLAL  MEETING 

MAY  10  -  14.  1992 


Should  Congress  decide  to  proceed  with  legislation 
effecting  physician  ownership,  either  now  or  in  the 
future,  AUA  believes  that  distinctions  can,  and 
should,    be  made  between  therapeutic  and  diagnostic 
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settings.  Therapeutic  settings,  such  as  the  lithotripsy  unit  or 
the  ambulatory  surgery  center,  are  subject  to  peer  review  and 
utilization  review.  The  opportunity  for  fraudulent  or  abusive 
prcictices  is  extremely  small.  The  physician/owner  is  also 
providing  services  to  his  or  her  own  patients  in  these  settings  and 
the  risks  of  abuse  either  to  the  program  or  to  the  patient  are 
minimal . 

AUA  recognizes  that  the  Committee  has  heard  extensive  testimony 
about  abusive  practices  involving  physician  ownership  and  referral 
arrangements .  This  testimony  certainly  suggests  that  some  remedial 
action  may  be  required.  We  believe  that  the  government  can  deal 
with  the  concerns  that  have  been  raised,  particularly  in  some 
diagnostic  settings,  without  outlawing  all  physician  investment  in 
health  care  facilities.  Therefore,  we  recommend  any  future 
legislative  action  not  affect  these  types  of  arrangements.  In 
fact,  the  term  referral  is  not  appropriate  for  the  circumstance  in 
which  the  physician  owner  is  also  providing  the  service. 

AUA  recognizes  that  there  have  been  abuses  in  some  physician 
ownership  and  referral  arrangements .  We  believe  the  federal 
government  should  take  steps  to  limit  the  opportunity  for  this 
abuse.  This  can  be  done  without  outlawing  all  physician  ownership 
and  referral  arrangements .  We  particularly  believe  that  the 
therapeutic  settings,  such  as  ambulatory  surgery  centers  and 
lithotripsy  units,  where  the  physician  is  providing  services 
directly  to  his  or  her  own  patients  should  be  exempt  from  this 
legislation. 

AUA  appreciates  the  opportunity  to  submit  these  coiranents  to  the 
Subcommittees . 

Sincerely, 

1  Jay  Jr  .  ,'Gillenwater,  M.D. 
(  /jPresident 


229 


iiiiiiiiiiiii 


NAMES 


I  L,|i 


STATEMENT 
OF 

CORRINE  PARVER 
PRESIDENT 

NATIONAL  ASSOCIATION  OF  MEDICAL  EQUIPMENT  SUPPLIERS 
ON 

PHYSICIAN  OWNERSHIP/REFERRAL  ARRANGEMENTS 
FOR  THE  RECORD 
OF 

THE  HOUSE  WAYS  &  MEANS  COMMITTEE 
HEALTH  AND  OVERSIGHT  SUBCOMMITTEES  JOINT  HEARING  OF 

OCTOBER  17,  1991 


I  am  pleased  to  submit  this  statement  on  behalf  of  the 
National  Association  of  Medical  Equipment  Suppliers  (NAMES) .  NAMES 
represents  a  diversified  membership  of  2,100  home  medical  equipment 
(HME)  suppliers  operating  in  4,500  facilities  nationwide,  over  100 
HME  manufacturers  and  38  state  and  regional  HME  associations. 
NAMES  is  the  only  national  trade  association  representing  the  HME 
industry  exclusively. 

Based  upon  individual  patient  needs  and  only  according  to 
physicians'  prescriptions,  our  members  furnish  a  wide  variety  of 
equipment,  supplies  and  services  for  home  use.  These  items  may 
range  from  traditional  medical  equipment  such  as  hospital  beds,  to 
highly  sophisticated  items  and  services  such  as  intravenous 
chemotherapy;  parenteral  and  enteral  nutrition  for  individuals  who 
cannot  eat  normally;  apnea  monitors,  which  allow  parents  to  closely 
guard  high-risk  infants'  breathing;  and  wheelchairs  and  other 
technologically-advanced  equipment,  which  are  individually 
customized  to  meet  the  needs  of  people  with  permanent  and  profound 
disabilities.  A  substantial  portion  of  HME  clients  are  Medicare 
and  Medicaid  beneficiaries. 

It  is  important  to  remember  that  home  medical  equipment  and 
services  comprise  a  vital  and  very  cost-effective  component  of  our 
nation's  home  health  care  system.  HME  products  and  services  help 
elderly  and  disabled  individuals  be  discharged  earlier  from  more 
costly  hospitals  or  other  institutions  with  appropriate  medical 
equipment  available  to  assist  them  at  home.  It  is  also  the  HME 
industry  which  enables  quadriplegics,  paraplegics  and  other  people 
with  severe  disabilities  to  lead  productive  lives  in  the  mainstream 
of  society. 

NAMES  strongly  supports  Congress'  efforts  to  eliminate 
unethical  practices  in  the  HME  industry.  We  have  a  common 
interest:  to  rid  the  HME  industry  of  those  few  unscrupulous 
suppliers  who  have  tarnished  the  reputation  of  an  otherwise 
valuable  industry. 


230 


Equally  important  as  ridding  the  HME  industry  of  unscrupulous 
suppliers  is  the  desire  by  NAMES  to  help  eliminate  abusive 
practices  within  the  Medicare  program  which  impact  the  HME 
industry.  For  this  reason,  NAMES  supports  the  efforts  of  this 
Committee  to  study  closely  the  issue  of  linkage  between  physician 
facility  ownership  and  utilization  rates.  NAMES  believes  that 
physician  self-referral  to  ancillary  medical  facilities  — 
including  HME  —  may  result  in  overutilization  and  excess  costs  to 
the  Medicare  program  through  the  obvious  economic  incentive  to  the 
physician  "self-dealer".  Additionally,  non-physician  owned  HME 
facilities  may  find  themselves  at  a  severe  competitive  disadvantage 
in  the  marketplace,  regardless  of  the  high-quality  of  care  and 
service  provided  by  such  facility. 

On  June  4,  1991,  Representative  Ben  Cardin  (D-MD)  introduced 
the  "Ethics  and  Treatment  of  Home  Medical  Equipment  Act  of  1991", 
H.R.  2534.  This  unprecedented  legislation  would  close  loopholes 
in  current  Medicare  law  which  have  led  to  questionable  practices 
in  some  cases.  In  particular,  the  bill,  if  enacted,  would  extend 
the  current  prohibition  of  physician  self-referral  to  clinical 
laboratories  to  HME.  By  imposing  this  measure  of  needed  quality 
control  on  the  provision  of  HME  products  and  services,  NAMES  hopes 
to  help  eliminate  the  incentive  to  overcharge  and/or  over- 
prescribe  items  of  HME,  thereby  lowering  the  nation's  health  care 
bills. 

Additionally,  H.R.  2534  would  help  ensure  that  all  HME 
suppliers  meet  the  high  standards  that  the  overwhelming  majority 
of  them  do  already,  by  requiring  adherence  to  strict  standards  of 
practice  under  the  Medicare  program.  As  well,  the  legislation 
would  encourage  accreditation  of  HME  suppliers  and,  unlike  what 
occurs  today,  would  bar  participation  in  Medicare  for  non-certified 
suppliers. 

This  strong  legislation  addresses  explicitly  the  problem  of 
unethical  practices  in  the  HME  industry  and  abusive  practices  in 
the  overall  Medicare  program.  H.R.  2534  would  allow  only  those  HME 
suppliers  who  meet  certain  minimal  standards  established  by  the 
Department  of  Health  and  Human  Services  to  provide  services  under 
the  Medicare  program.  Currently,  the  -HME  industry  is  one  of  the 
very  few  major  health  care  provider  categories  that  is  not  subject 
to  any  type  of  governmental ly  required  standards  of  practice, 
health  and  safety. 

Such  standards  would  include:  establishing  patients'  rights 
and  responsibilities;  requiring  the  notification  of  patients  of 
their  rights  and  responsibilities;  and  addressing  patient  care, 
safety  management  and  infection  control,  quality  assurance, 
administration,  clinical  services  (where  applicable)  and  equipment 
management . 

In  summary,  NAMES  joins  in  the  Ways  &  Means  Committee's 
concerns  of  working  to  eliminate  unethical  and  abusive  business 
practices  in  the  Medicare  program.  The  HME  industry  is  a  valuable, 
increasingly  vital  element  in  our  nation's  health  care  system. 
This  industry  truly  helps  make  homecomings  possible.  In  an  era  of 
increasing  cost-consciousness  and  concern  about  the  long-term  care 
of  our  nation's  elderly  and  people  with  disabilities,  it  makes 
plain  policy  sense  to  preserve  the  very  benefit  that  provides  home 
health  care  services  in  the  most  cost-effective  and  yet 
compassionate  fashion.  But  it  is  likewise  a  policy  necessity  to 
fashion  educational  and  legislative  safeguards  against  those  who 
would  abuse  Medicare  and  its  beneficiaries. 

Instances  of  fraud  and  abuse  perpetrated  on  unsuspecting 
beneficiaries  must  be  eliminated.  To  do  this  requires  a  combined 
effort  on  the  part  of  industry.  Congress,  the  Administration  and 
beneficiaries.  We  are  committed  to  help  ensure  that  all  member 
companies  act  ethically.  We  will  continue  to  take  the  lead  in 
addressing  unethical  practices  through  education,  cooperation  with 
OIG  and  HCFA  and,  hopefully  with  your  help  and  support,  through 
passage  of  H.R.  2534. 
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STATENfENT  OF  ROBERT  ZIGENFUS,  ON  BEHALF  OF  THE  NATIONAL 
ASSOCLVTION  OF  REHABILITATION  AGENCIES 


Introduction 

On  behalf  of  the  National  Association  of  Rehabilitation 
Agencies  (NARA) ,  I  am  pleased  to  present  this  testimony  on  the 
subject  of  physician  referral  practices.  NARA  is  an  association 
representing  approximately  150  Medicare-certified  rehabilitation 
agencies  which  provide  physical  therapy,  speech  pathology, 
occupational  therapy,  and  social  and  vocational  adjustment  services 
to  Medicare  beneficiaries.  Many  NARA  members  also  provide  care  to 
beneficiaries  under  Medicaid  and  other  state  health  programs. 

For  years,  NARA  has  been  strongly  supportive  of  legislative 
and  regulatory  efforts  to  eliminate  fraud  and  abuse  from  the 
Medicare  and  Medicaid  programs.  In  1987,  NARA  supported  passage  of 
the  Medicare  and  Medicaid  Patient  and  Program  Protection  Act.  In 
1989,  when  the  Health  and  Human  Services'  Office  of  Inspector 
General  (OIG)  pviblished  proposed  "safe  harbor"  regulations 
identifying  those  business  arrangements  and  referral  practices 
which  would  not  be  prohibited  under  the  anti-fraud  law,  NARA  filed 
extensive  comments  on  the  proposed  rule.  NARA  offered  several 
recommendations  for  strengthening  the  safe  harbor  regulations 
including,  inter  alia,  closing  the  loophole  in  the  bona  fide 
employee  exemption  which  permits  physicians  to  employ  health  care 
professionals  and  make  referrals  to  them.  In  1989,  NARA  also 
endorsed  Chairman  Stark's  efforts  to  curb  abuse  in  the  Medicare 
program  through  passage  of  the  Ethics  in  Patient  Referrals  Act.  In 
June  of  that  year,  when  this  Subcommittee  conducted  hearings  on 
that  legislation,  NARA  testified  in  support  of  Chairman  Stark's 
bill  and  urged  that  it  be  amended  to  close  the  bona  fide  employee 
loophole . 

Our  organization  will  continue  to  support  efforts  on  the  part 
of  this  Subcommittee  to  close  those  gaps  in  the  current  laws  which 
permit  physicians  to  abuse  patients  and  defraud  the  health  care 
delivery  system.  We  firmly  believe  that  such  gaps  exist,  especial- 
ly with  regard  to:  (1)  joint  ventures,  and  (2)  the  employment  of 
health  care  professionals  to  whom  the  employing  physician  makes 
referrals.  There  is  a  direct  and  pernicious  inter-relationship 
between  these  two  "problem  areas"  which,  unfortunately,  has  been 
overlooked  in  the  past.  NARA  strongly  suggests  that  any  renewed 
efforts  to  address  the  former  with  its  obvious  potential  for  abuse 
must  include  refonn  of  the  latter,  the  "back  door  method"  of 
accomplishing  the  same  type  of  referral  abuse.  Otherwise, 
physicians  will  exploit  this  employment  exemption,  reducing  it  to 
a  "Plan  B"  for  perpetuating  abusive  referral  schemes. 


Joint  Ventures 

In  1977,  after  several  state  commissions  and  legislative 
investigative  committees  and  the  United  States  General  Accounting 
Office  focused  attention  on  the  service  and  billing  patterns  in 
clinical  laboratories  with  physician  owners.  Congress  passed  the 
first  reform  legislation  to  address  kick-backs  and  other  inappro- 
priate remuneration  schemes  which  it  believed  were  defrauding  the 
Medicare  and  Medicaid  programs  —  the  Medicare-Medicaid  Anti-Fraud 
and  Abuse  Amendments.  Congress  recognized  that  when  a  referring 
physician  has  an  ownership  interest  in  another  provider,  there  is 
a  great  potential  for  abuse.  For  that  reason,  the  legislation 
required  providers  to  disclose  fully  those  persons  having  direct  or 
indirect  ownership  interests  in  their  businesses. 

In  1987  and  1989,  Congress  made  further  efforts  to  strengthen 
the  rules  so  that  "referral  for  profit"  to  physician-owned  entities 
might  be  eliminated.  The  Medicare  and  Medicaid  Patient  and  Program 
Protection  Act  and  the  Ethics  in  Patient  Referrals  Act  stiffened 
the  penalties  for  fraud  in  this  area,  but  did  not  completely  bar 
investments  by  physicians  in  most  health  care  entities.  The  "safe 
harbor"  regulations  issued  by  the  HHS  OIG  pursuant  to  passage  of 
the  1987   law  reflect  the  position  taken  by  the  Congress  at  that 
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time  —  viz.  available  data  did  not  justify  outright  prohibition  of 
joint  ventures  and  therefore,  physicians  should  be  allowed  to  have 
ownership  interests  in  other  providers  so  long  as  those  interests 
were  not  fraudulent  or  abusive. 

In  1991,  however,  very  compelling  data  is  available  which 
evidences  the  extent  of  physician  investment  in  other  providers  and 
the  pernicious  effect  this  has  on  referral  practices.  In  1989,  the 
OIG  carefully  studied  this  issue  and  concluded  that  joint  ventures 
result  in  over-utilization  and  higher  costs.  Subsequently,  the  OIG 
issued  a  Fraud  Alert  to  Medicare  and  Medicaid  providers,  describing 
various  suspect  features  of  these  business  relationships. 

Two  months  ago,  the  State  of  Florida  Health  Care  Cost 
Containment  Board  in  conjunction  with  the  Department  of  Economics 
and  the  Department  of  Finance  of  Florida  State  University  published 
a  study  of  the  prevalence,  scope,  and  nature  of  joint  ventures 
among  health  care  providers  in  Florida.  The  report  also  evaluated 
the  impact  of  joint  ventures  on  access,  utilization,  costs,  charges 
and  quality  of  health  care  services  in  Florida.  The  Florida  Report 
found  convincing  evidence  that  joint  ventures  increase  opportuni- 
ties for  self-dealing,  create  the  impetus  for  over-utilization  and 
contribute  to  higher  health  care  costs. 

NARA  believes  that  the  time  has  come  to  prohibit  physician 
joint  venture  arrangements.  Now,  as  more  and  more  Americans  are 
unable  to  obtain  health  care  because  of  skyrocketing  prices. 
Congress  should  take  decisive  action  to  combat  this  practice,  which 
all  data  plainly  indicates  is  a  direct  cause  of  higher  costs. 

To  effectively  prevent  abuse.  Congress  must  enact  legislation 
which  not  only  prohibits  joint  ventures,  but  also  prohibits  the 
employment  of  health  care  professionals  to  whom  referrals  are  made. 
Otherwise,  such  employment  will  become  "the  alternative  to  the 
joint  venture"  for  those  physicians  intent  on  abusing  the  system. 


Employment  of  Health  Care  Professionals  to  Whom  Referrals  are  Made 

From  the  beginning  of  its  efforts  in  1977  to  protect  against 
fraud  and  abuse  in  the  Medicare  and  Medicaid  programs.  Congress 
made  it  clear  that  the  anti-kickback  legislation  is  not  meant  to 
prohibit  payments  made  by  an  employer  to  an  employee  with  a  bona 
fide  employment  relationship  in  the  provision  of  covered  services. 
The  OIG  described  this  exemption  in  its  proposed  safe  harbor  rule 
in  1989: 

This  statutory  exemption  permits  an  employer  to  pay  an 
employee  in  whatever  manner  he  or  she  chooses  for  having 
that  employee  assist  in  the  solicitation  of  Medicare  or 
State  health  care  program  business.  The  proposed 
exemption  follows  that  statute  in  that  it  applies  only  to 
bona  fide  employee-employer  relationships.... 

In  response  to  the  October  21,  1987  request  for  comments, 
many  commenters  suggested  that  we  broaden  the  exemption 
to  apply  to  independent  contractors  paid  on  a  commission 
basis.  We  have  declined  to  adopt  this  approach  because 
we  are  aware  of  many  examples  of  abusive  practices  by 
sales  personnel  who  are  paid  as  independent  contractors 
and  who  are  not  under  appropriate  supervision.  We 
believe  that  if  individuals  and  entities  desire  to  pay  a 
salesperson  on  the  basis  of  the  amount  of  business  they 
generate,  then  to  be  exempt  from  civil  or  criminal 
prosecution,  they  should  make  these  salespersons  employ- 
ees where  thev  can  and  should  exert  appropriate  supervi- 
sion for  the  individual's  acts. 


54  F.R.   3088,  3093.    (Emphasis  added.) 
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Unfortunately,  some  physicians  have  exploited  the  employee 
exemption  to  protect  arrangements  whereby  they  employ  physical 
therapists,  speech  pathologists,  occupational  therapists  and  other 
providers  of  care  so  that  they  will  directly  benefit  from  referrals 
which  they  make  to  these  employees.  When  physicians  employ 
therapists  to  provide  services  pursuant  to  their  own  referrals, 
there  is  the  same  increased  opportunity  for  self-dealing  and  abuse 
of  the  Medicare  and  Medicaid  programs  as  exists  in  joint  venture 
situations  —  perhaps  more. 

A  patient  referred  to  a  therapist  employed  by  the  referring 
physician  is,  as  a  practical  matter,  cut  off  from  any  other  choice 
—  the  choice  of  a  therapist  better  suited  to  his  needs  or  the 
choice  of  a  therapist  with  whom  the  patient  may  already  be 
comfortable  and  familiar.  The  patient  may  even  be  forced  in  this 
situation,  against  better  medical  judgment,  to  interrupt  a  program 
of  therapy  with  another  therapist.  Medicare  and  Medicaid  patients, 
because  they  must  have  a  physician's  referral  in  order  to  have  the 
expense  reimbursed,  are  often  "trapped"  into  using  the  physician's 
own  therapist. 

In  commenting  upon  the  safe  harbor  for  employees  as  proposed 
by  the  OIG  in  1989,  KARA  described  the  potential  for  abuse  under 
the  employee  exemption.  The  OIG  responded  that  because  the 
exemption  for  bona  fide  employment  relationships  was  "clear  on  the 
face  of  the  statute",  HHS  was  not  at  liberty  to  address  the 
situation  through  regulation.  NASA  respectfully  requests  that  as 
this  Siibcommittee  proceeds  with  its  study  of  abusive  referral 
practices,  it  should  consider  legislation  to  fine-tune  the  employee 
exemption  so  that  the  exemption  accomplishes  its  goal  but  does  not 
provide  an  open  invitation  to  fraud  and  abuse. 

NARA  supports  legislation  to  eliminate  situations  in  which 
physicians  may  have  an  incentive  to  make  treatment  decisions  for 
their  patients  based  on  anything  other  than  the  best  interests  of 
the  patients.  Joint  ventures  which  create  conflicts  of  interest 
outside  the  doctor's  office  and  physician  employment  of  providers 
which  creates  conflicts  of  interest  inside  the  doctor's  office  must 
therefore  be  proscribed. 
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Renal  Physicians  Astoeiatlon     WASHINGTON,  DC  20005-3457  .(202)  898-1562 


Statement  of  the  Renal  Physicians  Association 
to  the  Ways  and  Means  Sut»commlttees  on  Health  and  Oversight 

Re:  Physician  Ownership/Referral  Arrangements 
For  the  Hearing  Record,  October  17,  1991 


The  Renal  Physicians  Association  (RPA)  appreciates  this  opportunity  to  present  to  the  Ways  and 
Means  Subcommittees  on  Health  and  Oversight  a  statement  for  the  record  of  the  October  17. 
1991  hearing  on  physician  ownership/referral  anangements. 

RPA  is  a  national  medical  specialty  organization,  representing  over  1700  nephrologists.  Our 
organization  is  committed  to  ensuring  optimum  care  under  the  highest  ethical  standards  of 
medical  practice  for  patients  with  renal  disease  and  related  disorders. 

RPA  shares  the  Subcommittees'  concerns  regarding  abusive  and  unethical  medical  practices  by 
physicians,  and  supports  appropriate  efforts  to  eliminate  such  arrangements.  As  nephrologists 
who  treat  Medicare  patients  under  the  End-Stage  Renal  Disease  (ESRD)  program,  however,  we 
are  uneasy  about  a  potential  outright  ban  on  referrals  to  any  facility  in  which  the  physician  has  an 
ownership  interest  -  a  concept  which  Chairman  Stark  has  advocated  in  the  past.  Many  of  our 
members  own  dialysis  facilities,  and  for  a  variety  of  reasons,  as  discussed  below,  we  believe  that 
physician  ownership  and  referral  to  these  facilities  should  continue  unimpeded. 

When  Chairman  Stark  first  introduced  the  Ethics  in  Patient  Referrals  Act  of  1989,  which  banned 
physician  ownership  and  referral  to  most  entities  and  for  most  arrangements,  free-standing  and 
hospital  based  renal  dialysis  facilities  were  not  provided  with  a  specific  exemption  under  the  bill. 
Yet,  in  the  months  that  followed,  Chairman  Stari<  agreed  that  such  an  exemption  was  appropriate 
given  the  unique  nature  of  dialysis,  and  the  relationship  between  the  nephrologist,  the  patient, 
and  the  dialysis  facility.  RPA  was  pleased  to  wori<  with  Chairman  Stark  to  craft  legislative 
language  to  make  that  position  very  clear.  Although  the  need  for  such  an  exemption  never  came 
to  pass,  as  the  bill  became  one  which  only  banned  ownership  and  referral  to  clinical  laboratories 
(witii  some  exceptions),  we  hope  our  agreement  witii  Mr.  Stark  as  to  why  nephrologist-owned 
dialysis  facilities  need  to  maintain  Uieir  existence  remains  the  same.  But,  for  purposes  of 
discussion,  and  to  hit  home  this  need  once  again,  we  will  recount  the  principle  arguments  as 
follows: 


piatysis  a»  an  Extension  of  Pr^tHj^ 

Dialysis  sen/ices  are  integral  to,  and  a  centi^  part  of,  a  nephrologist* s  practice.  In  essence, 
dialysis  services  are  an  extension  of  a  nephrologists  practice. 


No  Potential  for  Aby?? 

Dialysis  facilities  do  not  provide  opportunities  for  abuse  because:  (a)  there  is  no  opportunity  to 
artificially  inflate  prices  as  reimbursement  is  capped  under  the  composite  rate  within  the  ESRD 
program  -  it  is  a  set  prospective  charge  per  treatment  similar  to  DRGs;  and  (b)  because 
ovemtilization  is  precluded  -  nephrologists  cannot  create  unnecessary  utilization  of  services. 
Outpatient  dialysis  facilities  serve  only  patients  with  irreversible  kidney  failure  who  must  receive 
regular  dialysis  to  maintain  tiieir  lives.  Dialysis  is  not  an  elective  procedure  for  ESRD  patients, 
and  its  medical  necessity  cannot  be  questioned.   Most  ESRD  patients  require  dialysis  three  times 
per  week  in  a  facility  (subject  to  hospital  stays),  and  Medicare  will  rarely  cover  b-eatments 
provided  witii  any  greater  frequency.  Therefore,  Uiere  is  virtually  no  opportijnity  for  the 
oveaitilization  of  services  by  dialysis  facilities. 


Highest  QuaiHy  Care  P^itvered 

Nephrologist-owned  dialysis  facilities  promote  optimal,  quality  care  because  they  are  in  the  hands 
of  tiiose  with  tiie  most  expertise  to  operate  them,  and  because  ttiere  is  a  built  in  incentive  to 
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promote  quality  of  care.  There  are  also  existing  checks  through  the  activities  of  the  ESRD 
network  organizations  to  ensure  that  the  care  received  in  dialysis  facilities  is  of  high  quality. 


Patients'  Free  Choice  Maintained 

Although  we  are  not  aware  of  any  problems  with  regard  to  patient  free  choice  in  pursuing  dialysis 
services  at  other  facilities  or  other  mcdallHes  of  treatment  if  medically  indicated,  we  are  sensitive 
to  any  potential  for  abuse.  We  understand  that  Chairman  Stark  is  collecting  and  analyzing  data 
by  state  comparing  rates  of  different  treatments  including  transplantation,  home,  and  in-facility 
dialysis.  RPA  would  be  pleased  to  assist  in  interpreting  that  data. 


An  extremely  careful  evaluation  would  need  to  be  conducted  ^n  the  issue  of  physician  owned 
dialysis  facilities  before  it  would  be  prudent  for  Congress  to  want  to  change  existing 
arrangements,  especially  given  the  magnitude  that  such  changes  would  foster.  A  prohibition  of 
nephrologist-ownership  of  dialysis  facilities  would  have  a  disastrous  impact  on  the  industry, 
creating  chaos,  and  unfairly  destroying  the  economic  value  of  physician-owned  dialysis  facilities. 
It  could  also  cause  serious  problems  with  access  to  dialysis  for  ESRD  patients,  particularly  in  the 
short-term. 

Therefore,  should  tlTere  be  a  need  for  another  bill  broadly  banning  referrals  to  physician  owned 
entities,  RPA  suggests  that  the  following  legislative  language  (which  we  understand  would  have 
been  included  in  the  original  1989  bill)  be  adopted  to  exempt  free-standing  and  hospital  based 
dialysis  facilities  wtio  provide  in-center  as  well  as  home  dialysis  services: 

A  refen-al  by  a  physician  to  a  renal  dialysis  provider  in  conjunction  with  a  renal  dialysis 
procedure  performed  under  the  directkjn  of  the  physician  does  not  constitute  a  "referral" 
by  a  "referring"  physician. 

Since  it  appears  that  definitions  and  additional  exceptions  relating  to  nephroiogist-owned  dialysis 
facilities  will  likely  be  necessary  to  ensure  that  such  facilities  are  completed  protected  under  the 
law,  the  RPA  looks  fonward  to  working  with  Members  and  theirs  staffs  to  craft  these  details. 

No  statement  on  self  referral  would  be  complete  at  this  time  without  mention  of  the  recently 
promulgated  safe  harbor  mies.  In  this  regard,  the  RPA  continues  to  work  with  the  Office  of  the 
Inspector  General  (OIG)  so  that  they  will,  like  Congressman  Stark  has  in  the  past,  understand  the 
unique  nature  of  dialysis  and  the  relationship  between  dialysis  centers  and  their  nephrologist 
owners.  We  understand  that  the  OIG  is  working  on  additional  safe  harbor  regulations  (expected 
to  be  published  in  proposed  form  by  year-end)  that  will  protect  payments  for  services  provided  as 
an  "extension  of  (the  physician's  office)  practice."  Dialysis  services  provided  by  nephrologists  at 
their  own  facilities  are  an  ideal  example  of  what  it  means  when  a  service/facility  is  simply  an 
"extension  of  (one's  own)  practice."  That  is,  when  a  nephrologist;  sees  a  patient  in  his  or  her 
office  and  makes  a  refen-al  to  a  dialysis  facility  in  which  the  physician  has  an  ownership  interest, 
such  a  referral  is  simply  not  a  referral,  but  a  service  provided  as  an  "extension  of  practice."  it  is 
our  hope  that  the  OIG  will  define  an  "extension  of  practice"  as  a  category  of  business  practice  that 
will  be  given  safe  harbor  protection,  and  that  physician  owned  dialysis  facilities  will  fall  under 
such  a  definition. 

The  Renal  Physicians  Association  is  pleased  to  be  able  to  provide  this  statement,  and  will 
continue  to  wori<  with  Chainnan  Stari<,  the  Subcommittees,  and  the  Congress  to  ensure  that  ESRD 
patients  are  provided  with  medical  care  of  the  highest  standards,  both  clinically  and  ethically. 
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